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Abstract 

In the wake of the refugee and migration crisis in 2015, the 

European Union changed its legislation with a view to 

improving the protection of refugees, as well as children and 

unaccompanied minors. As part of the changes, the European 

Commission proposed the New Pact on Migration and 

Asylum, which drastically amends the Common European 

Asylum Policy. The Commission also withdrew the Proposal 

to amend the Dublin III Regulation on grounds of being 

contrary to the case law of the Court of Justice of the European 

Union concerning the transfer of a child to the country of first 

entry. The New Pact on Migration and Asylum envisages 

procedures to take place at the external borders of the EU and 

exempts unaccompanied children and children under the age 

of twelve together with their families from border procedures. 

Such setting of the age limit of a child outright contradicts the 

definition of a child under the Convention on the Rights of the 

Child and the case law of the Court of Justice of the European 

Union, which determine it as any person under the age of 

eighteen is considered a child. A burning issue is the current 

practice of treating asylum-seeking children and minors 

principally as asylum seekers and not children. While they 

may be asylum seekers, they are children and minors first, and 

as such must be protected primarily by international law 
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relating to their protection. Although the 1951 Convention 

relating to the Status of Refugees also applies to children, 

nowhere is the term refugee child explicitly defined. 

Comparably, while the Convention on the Rights of the Child 

does recognize the term refugee child, it provides limited 

guidance to States Parties to identifying and assessing the 

refugee status of the child. In arguing that the New Pact on 

Migration and Asylum should be in line with international 

refugee law and the Convention on the Rights of the Child and 

abide by the principle of the best interest of the child, this 

paper will attempt to answer the following: Is the New Pact 

on Asylum and Migration in compliance with the principle of 

the best interests of the child? Does it protect the asylum-

seeking child as required by international and European law?  

Key words: migration, child, refugees, asylum, pact 

 

1. INTRODUCTION  

 

As asylum seekers, children and minors are a particular and vulnerable group. 

In the international law framework, their diposition is dual: while the 1951 

Convention Relating to the Status of Refugees (CSR) sets the standards 

concerning their refugee and asylum seeker status, the 1989 Convention on the 

Rights of the Child (CRC) protects their fundamental rights as children, taking 

into account the age-related specificities and vulnerabilities.1 However, in 

practice, when seeking asylum, children and minors are treated principally as 

asylum seekers, and not children. The first part of this paper presents an 

overview of the rights of the child, as provided under the CRC, and its best 

interests. The second part examines the specificities of refugee law concerning 

asylum-seeking child refugees and unaccompanied minors. Next, it analyzes 

the New Pact on Migration and Asylum (PMA) that brought amendments in 

relation to minors under the asylum procedure, which amendments are partly 

contrary to the position of the Court of Justice of the European Union (CJEU) 

and the institution of the best interest of the child. Safeguarding a child’s best 

interest should be the goal of any decision relating to asylum-seeking child 

refugees and unaccompanied minors. With the New PMA, the European 

Commission’s (EC) intent was to improve the protection of child refugees and 

unaccompanied minors, with a special emphasis on the institution of the best 

 
1 Translation of all government and legislative material is from the official translation 

websites as referenced in the bibliography. 
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interests of the child. Has the EC succeeded? Is the New PMA in line with the 

international law standards? Following an exploration into these questions, this 

paper will suggest certain guidelines de lege ferenda that could translate to an 

improvement of the European Union’s (EU) asylum system and the protection 

of child refugees and unaccompanied minors within the EU.  

 

2. TWOFOLD PROTECTION OF CHILD REFUGEES AND 

UNACCOMPANIED MINORS IN INTERNATIONAL LAW  

 

The vital document to have affected the improvement of child rights is certainly 

the CRC. It is precisely the CRC that represents a catalogue of child rights.   

In defining the child as “every human being below the age of eighteen years 

unless under the law applicable to the child, majority is attained earlier” (Article 

1), the CRC allows for a relatively broad age range, while considering the 

varied national regulations and differing definitions of age of majority. Per 

Hrabar (2013), the CRC sets four basic priniciples: non-discrimination, best 

interest of the child, the right of child to life, subsistence and development, and 

right of child to express opinion and participate in decision-making in matters 

affecting him or her in accordance with his or her age and maturity. Even 

though, as Freeman (2007) sees it, no one principle overrides another, the best 

interest of the child may be viewed as the foundation of the other principles. 

The rights of the child as provided for by the CRC transcend the rights under 

the European Convention on Human Rights (ECHR): per Article 8 to the CRC, 

States Parties are to respect the right of the child to preserve his or her identity, 

including nationality, name and family relations as recognized by law without 

unlawful interference. Another vital and irreplaceable element in the protection 

of children’s rights is the European Court of Human Rights (ECtHR) (Van 

Bueren, 2007). The right of the child to have its best interests taken into account 

is the fundamental rule, interpretive legal obligation and procedural rule (UN 

Committee on the Rights of the Child, 2016; Kilkelly, 2016). The principle of 

the best interest of the child did exist before the adoption of the CRC:  Principle 

2 of the 1959 Declaration of the Rights of the Child prescribed that the best 

interests of the child be the paramount consideration (UN General Assembly, 

1959). It is this very principle that the CRC underlined as central in guiding 

decisions on the rights and welfare of the child.  

At its outset, the institution of the best interest of the child had limited scope 

and was taken into account in divorce proceedings and child custody decisions 

(Alston, 1994). Owing to the CRC, today this institution encompasses all child-

related circumstances. While it has been incorporated into a vast majority of 
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legislation, the best interest of the child as an institution suffers under differing 

interpretations and, in turn, applications, depending on a given country (Degol 

and Dinku, 2011).  

At any rate, all legislative, administrative and judicial bodies and/or institutions 

are required to apply the best interest principle by systematically considering 

how children’s welfare will be affected by their decisions, and to adjust their 

actions in accordance with children’s needs (UN Committee on the Rights of 

the Child, 2003).  

The CRC touches on the rights of child refugees expressly, including 

unaccompanied minors as well as asylum seekers from that bracket whose 

refugee status has yet to be granted. Per Article 22(1) to the CRC, States Parties 

are to take appropriate measures to ensure that a child who is seeking refugee 

status or who is considered a refugee in accordance with applicable 

international or domestic law and procedures shall, whether unaccompanied or 

accompanied by his or her parents or by any other person, receive appropriate 

protection and humanitarian assistance in the enjoyment of applicable rights set 

forth in the present Convention and in other international human rights or 

humanitarian instruments to which the said States are Parties. The Article 

further prescribes that in cases where no parents or other members of the family 

can be found, the child is to be accorded the same protection as any other child 

permanently or temporarily deprived of his or her family environment for any 

reason. This provision of Article 22 to the CRC in fact refers to its Article 20 

that pertains to children who have been temporarily or permanently deprived of 

their family environment, or for whose own welfare cannot be allowed to 

remain in that environment, in which case they are entitled to special protection 

and assistance provided by the state. Per Article 20 (2), States Parties must 

ensure alternative care for such a child in accordance with their national laws. 

Such direct reference to national legislation of CRC States Parties is pivotal: 

the legislation that is closest to a child, and as such immediately applicable in 

the country the child finds itself, is certainly in the best interest of the child.  

Article 22 of the CRC remains the only provision of international law that is 

concerned with human rights protection, and, specifically, the disposition of 

child refugees, unaccompanied minors and children seeking refugee status 

(Pobjoy, 2017). While there have been attempts, the introduction of the 

definition of child refugee into the CRC would have implied, as Van Bauren 

(2020) finds, amending the CSR and the 1967 Protocol – an action that lacked 

commitment from the States Parties. Defining child refugee and asylum-seeking 

child would contribute greatly to the protection of children in such positions, 

and simultaneously represent a guideline for States Parties with regard to 

determining and granting refugee status to children. Moreover, it would ensure 

legal certainty in matters related to child refugees and asylum-seeking children, 
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and thus protect the best interest of the child. The CRC has seen several 

revisions, but its provisions still do not provide a definition of child refugee.  

There has yet to be created an international law instrument that will provide 

complete guidelines or obligations of States Parties in regard to granting 

refugee status to children or treatment of child refugees and asylum-seeking 

children. Per Hathaway and Foster (2014), the definition of refugee requires 

well-founded fear on two grounds: persecution and lack of protection. When 

persecution and lack of protection occur in relation to children or 

unaccompanied minors, a swift, effective and uniform protection procedure is 

in the best interest of the child. Despite being applicable to children, the CSR 

bears no express mention of child refugee. Comparably, while the CRC 

recognizes child refugee as a term, and offers – though limited – guidelines to 

States Parties in regard to granting and assessment of refugee status of children, 

neither it provides the definition of child refugee. Strictly speaking, as 

established by Goodwin-Gill (1995), neither the CSR nor the CRC extend a 

satisfactory level of protection to child refugees and asylum-seeking children.   

The 2009 UNHCR’s Guidelines covered a number of important child refugee-

related issues, such as well-founded fear of persecution, application of 

exclusion clauses to children, and other CSR provisions (United Nations High 

Commissioner for Refugees (UNHCR), Guidelines on International Protection 

No. 8, 2009). The 2009 Guidelines are significant, inter alia, for establishing 

that child refugee rights are not limited to the rights guaranteed under the CSR, 

but rather include all human rights that belong to all people (UNHCR, 

Guidelines on International Protection No. 8, 2009).  

Additionally, where a child does not meet the conditions set out in Article 1 (a) 

(2) to the CSR, the 2009 UNHCR’s Guidelines provide for the child’s legal 

protection in accordance with its special needs as a child (UNHCR, Guidelines 

on International Protection No. 8, 2009). It derives from the above provisions 

that a greater coherence and interpellation between international refugee law 

and international law relating to children is needed. Accordingly, the findings 

of the 2009 Guidelines indicate that the CRC is a major factor in the protection 

of child refugee rights and their best interest. Per Pobjoy, there are at least three 

ways in which the CRC can be relevant in considering child refugee status. 

Firstly, the CRC could offer better procedural safeguards than those provided 

for under international refugee law. Secondly, the CRC could be envisaged as 

an interpretative act in interpreting the CSR. And thirdly, outside the system of 

international refugee protection, the CRC could represent an independent 

source in regard to the status of child refugees. 

The above analysis indicates that the interpellation of the CSR and the CRC is 

a key component in the protection of child refugees, unaccompanied minors, 
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and asylum seekers. That the CSR is the umbrella international document in 

regard to refugee protection is clear, precisely as it bears no mention of the 

rights and needs of child refugees or of the obligations of the state. In 

accordance with their particularly vulnerable position, both the provisions of 

the CRC and the UNHCR’s Guidelines must be taken into account to ensure 

complete protection of child refugees, unaccompanied minors and asylum-

seeking children.  

3. PROTECTION OF CHILD REFUGEES AND UNACCOMPANIED 

MINORS IN EU LAW – DE LEGE LATA 

 

In terms of the rights of the child, EU legislation is built on international law, 

primarily the CRC. Per Stalford (2012), the term child in EU legislation varies, 

often depending on the context, which may be biology- or age-related, and 

occasionally relate to the dependence on parents and legal representatives.   

In its Article 3 (3) and (5), the Treaty on European Union (TEU) underscores 

child rights protection as an important goal of the EU. Article 24 to the Charter 

of Fundamental Rights of the European Union (CFR) prescribes that children 

are to have the right to such protection and care as is necessary for their well-

being, that they may express their views freely, which views shall be taken into 

consideration on matters which concern them in accordance with their age and 

maturity; that in all actions relating to children, whether taken by public 

authorities or private institutions, the child's best interests is to be a primary 

consideration; and that every child is to have the right to maintain on a regular 

basis a personal relationship and direct contact with both his or her parents, 

unless that is contrary to his or her interests. The primary EU legislation 

patently relies on the provisions of the CRC, thereby promoting children’s 

rights protection in compliance with international law. While Article 24 does 

not define the term child or its age, it should be deemed that – given the 

regulation of most MSs (MSs) – child entails persons under the age of 18 

(Lamont, 2014). Article 24 to the CFR emphasizes that the EU and its MSs 

must take into account principally the best interest of the child in all actions 

concerning children, including EU action within the framework of competence 

for asylum and immigration policy (Lock, 2020, p. 2175).  

In general terms, the rights of child refugees and unaccompanied minors are 

regulated subsidiarily by the asylum and migration legal framework that 

collapsed at the height of the 2015-2016 refugee crisis, revealing major 

shortcomings (Metcalfe-Hough, 2015). Notable areas of concern include the 

rule of first entry under which the MS in which an asylum seeker first registered 

is responsible for the entire procedure (Goldner Lang 2017), which rule the 

CJEU confirmed in its case law (A.S. v Slovenia, 2017; Jafari, 2017), and 
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certain MSs’ non-compliance with the principle of solidarity in the non-

enforcement of the decision on the two-year resettlement program for 22,000 

refugees (Šelo Šabić, 2017, pp. 5-6). As early as 2016, the EC presented 

proposals for the reform of the Common European Asylum System, which 

included the reform of the Dublin Regulation with a view to a better distribution 

of asylum applications between EU MSs (European Commission – Press 

release, 2016). However, MSs failed to reach an agreement on the division of 

responsibilities.  

In addition to primary and secondary legislation, soft law instruments are of 

great importance for children's rights in the EU. The EC’s Strategy on the 

Rights of the Child (2006) emphasizes that the goal of the EU is to have the 

rights of children as immigrants, asylum seekers and refugees fully respected 

in the EU and in MSs' legislation and policies. From a legal and political 

perspective, Kišūnaitė (2019) finds, the EU possesses the necessary 

prerequisites to develop a contextual environment adapted to children's rights, 

but this has yet to happen in the EU. Further per Kišūnaitė, policies and soft 

law in the EU continue to reflect a fragmented approach to the protection of 

children's rights, which issue could be solved by creating a single 

comprehensive document for the protection of children's rights.  

The EU Agenda on the Rights of the Child was a recurrent warning and a call 

to MSs and institutions for better protection of children and their rights. The 

Agenda calls for the application of the CRC and the protection of both children 

within the justice system and at-risk children, highlighting, inter alia, the issues 

faced by asylum seekers’ children and unaccompanied child refugees. It also 

highlights the need to change asylum law in relation to child migrants as well 

as asylum-seeking children and unaccompanied minors (European 

Commission, EU Agenda for the Rights of the Child, 2011, p. 9).  

The EU Guidelines on the Promotion and Protection of the Rights of the Child 

(2017) underscore that child migrants and refugees, as well as unaccompanied 

minors, are at increased risk, remind of international standards in the field of 

children’s rights protection, and lay down comprehensive instructions and 

concrete measures to promote them. In its Communication on the protection of 

children in migration (2017), the EC stated that child protection is an expression 

of the implementation of EU law and of compliance with the CFR and 

international humanitarian law on the rights of the child. The Communication 

sets out the measures that the EC and MSs must implement with the help of the 

European Border and Coast Guard Agency, the European Asylum Support 

Office (EASO) and the EU Agency for Fundamental Rights. The 

Communication attaches priority to strengthening of child protection systems 

on migration routes, supports partner countries in child protection system 

development and cross-border cooperation in the field of child protection, as 
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well as projects aimed at protecting unaccompanied children in third countries, 

and actively implements EU Guidelines on the Promotion and Protection of the 

Rights of the Child. 

In March 2021, the EC adopted the EU Strategy on the Rights of the Child, as 

well as the Proposal for a Council Recommendation Establishing a European 

Child Guarantee. While aimed at promoting equal opportunities for children at 

risk of poverty or social exclusion, the Strategy and the Recommendation also 

address migration-related issues (EU Strategy on the Rights of the Child, 2021).  

In common to the above-mentioned EU documents is the desire to protect the 

rights of the child and his or her best interest. But can the EU irrespective 

thereof effectively improve, formulate, support and enforce the rights of the 

child (Staford, 2019)? A near-decade ago, McGlynn (2002) pointed out the 

impact of the CFR on the development of children's rights, criticizing its 

haphazardness in seemingly being a compromise between different conceptions 

of children's rights deriving from different international documents. The rights 

of child refugees and unaccompanied minors have recently become a particular 

issue in the EU, brought to the forefront by the refugee and migration crisis that 

began in 2015. In the review process, the Dublin system addressed the issue of 

applying this system to child refugees and unaccompanied minors differently, 

in which the CJEU played a major role (MA and Others v Secretary of State for 

the Home Department, 2013). 

The Dublin system, as based on the Dublin III Regulation and the EURODAC 

Regulation, sets out a clear rule of first entry: a third-country national found in 

a MS must return to either the country of first entry or the country of first illegal 

entry. Over time, the Dublin system employed different approaches to returning 

children and unaccompanied minors to the country of first entry. Namely, the 

Dublin II Regulation did not contain any provisions on the best interests of the 

child, instead prescribing that the MS in which the application was made was 

responsible for the application of a child or unaccompanied minor. 

The introduction of protective measures for children and unaccompanied 

minors in the Dublin III Regulation translated to a full implementation of the 

child’s best interests principle in the Dublin system, ultimately representing a 

major shift regarding the rights of the child compared to the Dublin II 

Regulation (Hruscha and Maiani, 2016, p. 1507). Nevertheless, certain 

concerns persisted in regard to the rights of children and unaccompanied 

minors, i.e., the possibility of their application having been made in a country 

where they are no longer located, or their application having been made in 

multiple MSs. Such concerns have been addressed by the CJEU in its judgment 

in MA and Others v. Secretary of State (2013). Therein, the CJEU took the 

position that it was in the interest of the unaccompanied child or minor not to 
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prolong the procedure for determining the responsible MS. In its view, 

unaccompanied children or minors ought to have quick access to the refugee 

status determination process. It follows from the judgment that the MS 

responsible for processing the asylum application should be that MS in which 

the unaccompanied child or minor is located. The CJEU also ruled on the 

interpretation of the term minor and established that a minor within the meaning 

of the Directive on the Right to Family Reunification is any third-country 

national or a stateless person who was under the age of 18 when entering the 

territory of a MS, i.e., at the time of applying for asylum in that country, but 

who, during the asylum procedure, attained the age of majority, after which he 

or she was granted refugee status (Court of Justice of the EU, C-550/16 AS v. 

Staatssecretaris van Veiligheid en Justitie, 2018, paragraph 65).  

In its most recent judgment, the CJEU ruled on the compliance of the national 

law of an MS – in particular, the Netherlands – with the Return Directive. 

Namely, Dutch law provides for a different approach to the return procedure 

depending on the child’s age: it ensures conditions for admission in another 

country for unaccompanied minors under the age of 15, but not for minors over 

the age of 15. Most commonly, the Dutch authorities waited for unaccompanied 

minors to turn 18 to carry out the return procedure. The CJEU, by way of 

reference to earlier judgments (Boudjlida, 2014, para. 48 and KA et al., 2018, 

para. 102), determined that such a situation is contrary to the requirement of 

protection of the best interests of the child at all stages of the procedure, which 

requirement is laid down in Article 5(a) of Directive 2008/115 and Article 24 

(2) of the CFR (Staatssecretaris van Justitie en Veiligheid, 2021, para. 54). In 

addition, the CJEU ordered that MSs consider the best interests of the child at 

all stages of the procedure, which implies a general and comprehensive 

assessment of the minor's situation (Staatssecretaris van Justitie en Veiligheid, 

2021, para. 60). 

Such judgments are also supported by the ECtHR’s judgments delivered against 

states precisely on grounds of failing to consider of the best interest of the 

child.2 In broad terms, the two courts established that the best interests of the 

child are always a priority and as such transcend the Dublin system provisions, 

invoking the rights guaranteed under the CRC, the CFR and the ECHR. The EC 

followed with a proposal to amend Article 8 (4) of the Dublin III Regulation, 

specifically to prescribe that the MS responsible for processing an application 

is to be the MS in which the unaccompanied child or minor submitted the 

application (European Commission, Press release, 2014). The Council of the 

EU (CoE) took the view that the rule of first entry should inevitably apply to 

 
2 See more in: Rantsev v. Cyprus, Application no. 25965/04, Tarakhel v. Switzerland, 

Application no. 29217/12, Rahimi v. Greece, Application no. 8687/08, Elmi 

and Abubakar v. Malta, Application nos. 25794/13 and 28151/13. 
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unaccompanied children and minors. Upon presenting the Proposal for a 

Regulation of the European Parliament and of the Council establishing the 

criteria and mechanisms for determining the Member State responsible for 

examining an application for international protection lodged in one of the 

Member States by a third-country national or a stateless person 

(COM/2016/0270 final, recast, 2016) (Dublin IV Proposal), it became clear that 

the EC endorsed the CoE’s opinion for reasons undisclosed, completely 

ignoring the CJEU ruling in the MA case. In Progin-Theuerkauf’s view (2017), 

the Dublin IV Proposal was incoherent and premature, bringing no significant 

improvement to the current system, and would only have aggravated the 

refugee situation had it been adopted. Similarly, the Proposal to amend the 

EURODAC Regulation did not improve the asylum system whatsoever and was 

a hurried response to the adoption of the Proposal to amend the Dublin III 

Regulation, itself another hurried act, as triggered by the refugee and migration 

crisis (Opinion of the European Parliament Legal Services Advisory Group, 

2017). The EU legislator therefore withdrew from the proposal to amend the 

Dublin III Regulation and the EURODAC Regulation and shifted to new 

solutions formulated in the New PMA, as adopted in September 2020.  

In spite of the CRC’s and CJEU’s specific definition of minor, the EU legislator 

still does not apply such provisions where unaccompanied minors and asylum-

seeking children are concerned, not even in the New PMA.  

 

4. NEW PACT ON MIGRATION AND ASYLUM: PROTECTION OF 

CHILD REFUGEES AND UNACCOMPANIED MINORS – DE LEGE 

FERENDA  

 

The New PMA, as presented by the EC in September 2020, aims to create a 

common framework for the sharing of responsibilities and solidarity, while 

ensuring that no MS bear disproportionate responsibility (Commission 

Communication on a New Pact on Migration and Asylum, 2020). A key 

element of this legislative package, which contains as many as nine new 

proposals, is the broader use of border procedures. In practical terms, the New 

PMA does not abolish the rule of first entry from the Dublin Regulation but 

rather confirms it. Such procedures allow for asylum applications submitted by 

persons without a valid visa to be processed directly at the border or in transit 

zones, reasoning that detaining asylum seekers at borders or in transit zones 

would render the return policy more effective (Wessels, 2021). In effect, the 

New PMA pressures third countries to accelerate returns, proposes a 

mechanism for monitoring asylum procedures at the EU's external borders, 

suggests ways in which MSs can act in solidarity, and envisages earmarking of 
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10 % of EU aid budget for migration-related objectives (such as providing 

resources for third countries that host refugees and other migrants). The 

cardinal amendments proposed by the New PMA fall into one of three groups: 

(1) those regulating the external dimension of the EU migration policy, i.e., the 

EU's relationship with transit and countries of origin (Regulation of the 

European Parliament and of the Council, COM 610, 2020), (2) those focusing 

on management of external borders (Regulation of the European Parliament 

and of the Council, COM 612, 2020), and (3) those proposing a new system for 

sharing responsibilities between EU MSs (Rasche and Walter-Franke, 2020). 

With Article 50 of the Regulation of the European Parliament and of the 

Council on asylum and migration management (COM 610, 2020), the EC 

proposes the restructuring of access to asylum procedures and establishing of a 

border procedure for applicants considered as having little prospect for 

international protection. A further novelty is the introduction of a medical 

examination at entry. Additionally, with this Regulation, the EC seeks to 

address the lack of division of responsibilities between MSs by introducing a 

new solidarity mechanism. Should an MS be found to suffer under migratory 

pressure, the EC may identify measures appropriate to address the situation, 

which may include assistance from other MSs. For such cases, Article 55 of the 

said Regulation provides for MSs to submit a solidarity response plan, offering 

one of the three types of contribution: relocating asylum seekers (who are 

exempt from the border procedure), providing operational support, or extending 

the so-called return sponsorship. 

With the New PMA, the border procedure is no longer an exception, but a 

fundamental procedure in approaching asylum seekers. Article 41 of the 

Proposal for a Regulation establishing a common procedure for international 

protection in the Union and repealing Directive 2013/32/EU (COM 611, 2020) 

requires that MSs’ border procedures last a maximum of 12 weeks from the 

first registration. 

In addition, Article 41 introduces automatic returns into the border procedure. 

More specifically, the return border procedure applies to applicants, third-

country nationals or stateless persons whose applications have been rejected 

within the asylum border procedure. The EU’s goal with the New PMA is to 

resolve asylum applications within the border procedure (and – if the 

application is rejected – to automatically activate the return procedure) with a 

view to keeping as many applicants, third-country nationals or stateless persons 

in border zones as possible. However, under the legislative proposals produced 

by the New PMA, MSs may elect to initiate the standard asylum decision 

procedure, albeit exclusive of the option of automatic returns. Indeed, and 

contradictorily, while Article 43 of the said Proposal provides for the border 

procedure to take place at the border or in transit, Article 41 provides for the 
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asylum border procedure to be carried out only if the applicant had not thus far 

been allowed to enter MSs’ territory. In practice, this translates to MSs being 

more likely to carry out border procedures. 

In theory, the amendments adopted by the New PMA represent clearer criteria 

for determining to whom the border procedure applies. However, if the 

proposed amendments were to be adopted, they may be expected to result in 

legal uncertainty for asylum seekers, in turn reducing the quality of asylum 

proceedings (Rasche and Walter-Franke, 2020, p. 3). If refugees can be denied 

as much as temporary protection, human rights protection or safe return, 

refugee law at the international and European level remains incomplete 

(Goodwin-Gill and McAdam, 2007). 

The measures proposed by the EC in its Proposal for a Regulation establishing 

a common framework for EU asylum and migration management strengthen 

the right to family reunification, taking into account the current realities of 

many families, in particular by extending the Regulation to siblings and 

families in transit (Proposal for a Regulation of the European Parliament and 

of the Council on asylum and migration management, Article 2 (g) (v)). The 

proposed amendments also aim to strengthen the principle of the best interest 

of the child by establishing mechanisms to determine the best interest of the 

child in all circumstances, including the transfer of minors without adverse 

effects on the child. Under the amendments, unaccompanied minors would be 

given priority for relocation. In its recommendation for solidarity measures, the 

EC gives priority to the relocation of minors, providing for a financial incentive 

(EUR 12,000 flat-rate) for MSs taking responsibility for the treatment of 

unaccompanied minors (Proposal for a Regulation on asylum and migration 

management, Art. 72).  

Relocation decisions are the key decisions for the life and safety of the child, 

the assessment preceding which should thus be conducted formally and with 

due care, as well as supported by effective and timely cross-border cooperation 

and additional procedural safeguards. Many an organization agrees that 

unaccompanied children and minors should also be excluded from return 

process sponsoring, seeing as how migration control cannot outweigh the 

institution of the best interest of the child (Joint statement on the impact of the 

Pact on Migration and Asylum on children in migration, 2020).  

The New PMA provides for procedures that are to take place at the EU's 

external borders. Under the provisions of the New PMA, unaccompanied 

children, as well as children under the age of twelve together with their families, 

are to be exempted from border procedures, save in exceptional circumstances 

such as on grounds of national security (Proposal for a Regulation establishing 

a common procedure for international protection, Art. 41 (5)). Such setting of 
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the age limit of a child outright contradicts the definition of child under the 

CRC and the case law of the CJEU, which determine it as any person under the 

age of eighteen. A burning issue is the current practice of treating asylum-

seeking children and minors as asylum seekers primarily and not children. 

While they may be asylum seekers, they are children and minors first, and as 

such must be protected primarily by international law relating to their 

protection. As it is, the new PMA should be brought in full accordance with 

international law protecting the rights of the child as well as international 

refugee law, and accordingly strengthen the application of the principle of the 

best interest of the child. 

Additionally, were the New PMA to be adopted, the retention of asylum seekers 

would no longer be ultima ratio but instead prima ratio as part of the border 

procedure, which would apply directly to both unaccompanied children and 

minors. In their joint comment on the New PMA proposal, Greece, Spain, Malta 

and Italy warned that, while the EC's proposal does not explicitly include this 

possibility, the final regulation of border procedures must be made sure to not 

pave the way to undesirable effects. The four states condemned the 

establishment of large closed centers at the external borders, noting that the 

proposed asylum and migration management must fully respect human rights 

and the rights of asylum seekers (New Pact on Migration and Asylum: 

comments by Greece, Italy, Malta and Spain, 2020 ). Overall, while the entirety 

of the Proposal as is centers on illegal entry and the prevention thereof, illegal 

entry must not be grounds for detaining asylum seekers. Many an organization 

expressed concern over the likelihood of pre-entry checks and border 

procedures to effect longer detention times for children. While some children 

would be exempted from the border procedure, all children would be subject to 

the pre-entry procedure. In practical terms, all children arriving in the EU 

irregularly could be detained for up to ten days. At worst, as provided for under 

Article 41 (a) (2) of the Proposal for a Regulation establishing a common 

procedure for international protection, children as well as adult asylum seekers 

could be detained under border procedures for up to 12 weeks. The maximum 

detention period would be determined in accordance with the Return Directive, 

under which detention could be extended to 6 months in certain conditions, and 

exceptionally a maximum of further 12 months (Return Directive, Art. 15 (5) 

and (6)). This would mark the first time that the EU would pass legislation in 

which immigration of children could become the rule, not a last resort (Joint 

statement on the impact of the Pact on Migration and Asylum on children in 

migration, 2020). There is no legitimate reason for the New PMA to contain 

provisions that protect only children under the age of 12 from detention. Since 

the New PMA does not bear express mention of the detention of asylum 

seekers, its provisions and rules on detention are vague, thus prescribing it 

tacitly. This fact is especially contentious in light of Article 41 (5) of the 
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Proposal for a Regulation establishing a common procedure for international 

protection: in being applicable only to children under 12 and unaccompanied 

minors means, it omits special provisions for minors aged 12 to 18, even in 

regard to detention. It follows that the aim of asylum policy with this Proposal 

– instead of creating a common way of creating uniform rules and harmonizing 

procedures – has become the fight against illegal entry into the EU. Such a goal 

cannot lead to a sound and uniform asylum policy. 

Such solutions are sure to diminish the human rights of asylum seekers. By 

contrast, in 2013 the EC took the view that border procedures should 

employed in exceptional circumstances only as they imply detaining of 

asylum seekers and unaccompanied minors (Communication from the 

Commission to the European Parliament, 2013, p. 4). This strongly 

suggests that the detention of asylum seekers at the EU's external borders 

would in fact constitute deprivation of liberty and not a mere restriction 

on freedom of movement. Detention would no longer be the exception but 

the rule. The New PMA must therefore be amended so as to effect 

development and strengthhening of the Common European Asylum Policy 

that would in turn protect the human rights of asylum seekers, especially 

unaccompanied children and minors. 

While the UNHCR Guidelines generally preclude the detaining of children, the 

EU legislation does not prohibit the detention of any at-risk group, including 

minors and unaccompanied minors (UNHCR, Guidelines, 2012, p. 34). The 

vulnerability of children must be observed and understood as a correlation 

between their personal status, environment, and the danger that is particular to 

each child. In other words, a child’s vulnerability is not a general preclusion, 

but a personal one that is particular to each child depending on his or her 

environment, personal status, and threatened danger (Vandenhole and 

Ryngaert, 2012, p. 72). Per Article 37 of the CRC, children must not be 

unlawfully and arbitrarily deprived of their liberty. Should it be requisite, the 

arrest, detention or imprisonment of a child is to be carried out in conformity 

with the law as a last resort for the shortest possible period of time. As 

Hailbronner and Thym (2016) underscore, entry and border control rules must 

always be aligned primarily with refugee rights and human rights, and as such 

be a priority action. 

Instead of contributing to the protection of children and minors, and contrary to 

the decision of the CJEU in the MA case, the New PMA – similarly to the 

abandoned Dublin IV Proposal – would downgrade their rights as asylum 

seekers by retaining the rule on relocation of children into the country of first 

entry. Apart from contradicting the CJEU ruling concering child relocation, this 

indicates that the new PMA may not be entirely in the best interest of the child 

and does not protect asylum-seeking children and minors, as required by 

international and European law. 
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A vital aspect that the EC failed to touch upon in the New PMA is the impact 

of the COVID-19 pandemic on migration and asylum in the EU. Per Le Coz 

and Newland (2021), the return and reintegration system must be re-examined 

after the pandemic given that the entirety of the rules on asylum, return and 

detention procedures under the New PMA look differently under the demands 

of a pandemic. The legal doctrine since the enactment of the New PMA warns 

of the inadequacies of such a system. In spite of previous oversights in regard 

to the criteria for the rule of first entry, the EC opted to retain this rule in the 

New PMA. The New Pact as a whole cannot be considered pragmatic and 

realistic as it sidesteps the principal issue of a fair and sustainable shift of 

responsibilities. Moreover, it creates legitimate doubts about the new 

mandatory solidarity mechanism (Bakshi, 2020). 

Said oversights in the EU asylum system regulation have profound implications 

for MSs that apply EU legislation, especially for border countries at the EU's 

external border. A prime example therefor is then the overburdened Greece, 

where severe violations of the rights of unaccompanied refugee and minor 

children were found in regard to detention (Doshi and Goyal, 2020), as 

confirmed by the ECtHR in H.A. v Greece (2019) and Sh.D. v Greece (2019).  

The recently adopted EU Strategy on the Rights of the Child is primarily aimed 

at combating poverty and social exclusion. In identifying children in need and 

designing their national measures, the Strategy requires that MSs consider the 

specific needs of children from disadvantaged backgrounds as they relate to 

homelessness, disability, precarious family circumstances, migration, asylum, 

minority, race or ethnicity etc. While the goals of the Strategy also indirectly 

concern refugee children, they do not include goals or solutions specifically 

addressing the issues they face. With this substantial omission on the EC’s part, 

the new EU Strategy on the Rights of the Child failed to provide guidance for 

all other EU policies that indirectly regulate the rights of refugee children. 

The New PMA must be revised to exempt children under the age of 18 from 

the border procedure and detainment (especially in prisons and closed detention 

centers). Determining the MS responsible for processing the asylum application 

submitted by an unaccompanied child or minor should be made a priority at the 

border. The MS in which a child is found in should be made responsible for 

him or her. Such an approach would ensure prompt and efficient action, which 

is certainly in the best interest of the child. Further, within the revision of the 

EU legislative framework concerning the rights of the child, provisions of the 

CRC – the umbrella international document protecting their rights – must be 

taken into account. Finally, by interpellating the correlation between the CRC 

and the CSR, the revision must also ensure that all decisions concerning the 

child be made in his or her best interest. 
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Subject to negotiations and approval, the New PMA might be helpful in 

overcoming the failures of Dublin III. The New PMA might be viewed as a 

valuable introduction, as it might play an important role in ensuring MSs’ 

uniform asylum policies considering that it does not reiterate the normative 

inconsistencies of Dublin III.  

 

5. CONCLUSION 

 

To determine the level of protection extended to asylum-seeking child refugees 

and unaccompanied minors, this paper examined the rights of the child under 

the CRC in general and offered a systematic analysis of international refugee 

law and international law on children's rights. It was found that the CSR does 

not address the rights of refugee children in particular, but rather broadly 

applies to all refugees, including, of course, children. Earlier tendencies aside, 

the introduction of the definition of child refugee and unaccompanied minors 

into the CSR has yet to take place. On the other hand, while the CRC mentions 

the protection of child refugees and unaccompanied minors, it provides limited 

guidance to States Parties for the refugee status granting procedure. As it is, in 

terms of the MSs’ treatment, neither the CSR nor the CRC provide adequate 

protection to children and unaccompanied minors as a particularly vulnerable 

group of asylum seekers. Vital to achieving such protection is the interpellation 

of the CSR and the CRC, i.e., considering the CRC when applying the CSR 

with a view to ensuring maximum protection of the child in the asylum 

procedure. As neither the CRC nor the CSR contain a definition of child refugee 

and unaccompanied minor, an attempt at one is offered below: 

Child refugee or unaccompanied minor in refugee status is any person under 

the age of 18 who is outside the country of his or her nationality and who – due 

to a well-founded fear of persecution on grounds of his or her race, religion, 

nationality, social group or political opinion – may not return to it, owing to its 

particular vulnerability and status.    

A definition mutual to the two conventions governing the issue of refugee status 

of children and unaccompanied minors is precisely the building block to greater 

security of every child. In addition, considering that a child refugee or 

unaccompanied minor is prevented from returning to his or her home country 

on account of his or her vulnerability and status, the two conventions should 

lay the foundation for the adoption of special treatment criteria pertaining to 

such vulnerability and sensitivity, which criteria would be binding upon its 

States Parties. 

The EC’s New PMA seeks to overcome political issues and reform the EU's 

migration policy to achieve better management and efficiency. The New PMA 
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proposes nine instruments, of which five are legislative and four are soft law 

documents, presented in a detailed action plan. The envisaged measures 

indicate the EC's desire to strike a balance between responsibility and solidarity, 

and to keep people in their countries. However, should the amendments be 

adopted, they may be expected to result in legal uncertainty for asylum seekers, 

in turn producing profound implications for unaccompanied children and 

minors. In an attempt to reconcile the conflicting interests of different MSs, the 

New PMA complements and expands previous legislative proposals. However, 

today, six months after the enactment of the New PMA, the EU has not taken 

any concrete action to achieve the goals of the PMA or to adopt reformed 

legislation. 

The proposed New PMA does not bring new solutions that would have a 

practical effect or meaning, especially in regard to the rights of children and 

unaccompanied minors. To offset this, it would be required that the definition 

of child refugee and unaccompanied minor be introduced into EU law, that the 

term child be made coherent with the the CRC and the case law of the CJEU, 

that persons under 18 be exempt from the border procedure provided for in the 

New PMA, and that children and unaccompanied minors be exempt from 

detention. 
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