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Abstract 

 

This paper examines complexities and dynamics surrounding the 

principle of non-refoulment within the context of the conflicts in 

Syria and Ukraine, both of which significantly influence European 

Union refugee policies. While one conflict is intrastate and the 

other interstate, each of them plays a pivotal role in shaping how 

refugees are received and treated within the European Union. The 

study explores the legal framework, practical applications, and 

arguments concerning exceptions to non-refoulment, focusing on 

its significance. Furthermore, it highlights contrasting responses 

that reveal disparities in treatment and pose challenges, such as 

contradictory safety assessments in Syria and variations in the 

European Union’s reception of the Ukrainian refugees. The swift 

activation of the Temporary Protection Directive (TPD) in 

Ukraine serves as a model for effective international response, yet 

critiques emerge regarding unequal treatment and perceptions of 

racial bias. Conversely, the Syrian situation highlights the 

complexity of the crisis with debates over safety assessments and 

the reluctance of certain countries to accept refugees. While 

security concerns might occasionally warrant the categorization of 

refugees, such actions must strictly adhere to the principles 

outlined in international law and human rights norms. The study 

underscores the importance of upholding the non-refoulment 

principle in addressing the refugee crisis amidst present-day 

complexities and challenges.  
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Introduction  

Migration, whether voluntary or involuntary, has always been a 

defining aspect of human history. Among the most common reasons for 

migration is a vision of a better economic future, or in the case of those fleeing 

from conflict, a hope for a more stable and safer living environment. In recent 

years, parts of the world where the life or liberty of a person would be 

threatened have multiplied. Several new conflicts have emerged, and the state 

of ongoing ones has worsened significantly. Since October 2022, the UNHCR 

has had to declare a record 46 emergencies in 32 countries (United Nations, 

2023a). Amidst a backdrop of escalating conflicts, the plight of refugees who 

face or might face involuntary repatriation has again come to the forefront and 

thus deserves closer attention.      

As conflicts continue to proliferate and worsen, as evidenced by the 

recent emergencies declared by the UNHCR in numerous countries, including 

Syria and Ukraine, the need for adherence to the principle of non-refoulment 

becomes urgent. Although the unfolding events in Israel, Gaza, and Ukraine 

compete for the world’s attention, it’s imperative that international institutions 

such as the United Nations have the capacity to address multiple crises 

simultaneously. Coordinated international response efforts are crucial as 

conflicts, violence, and persecution persist globally, resulting in the loss of 

lives, injuries, and the displacement of innocent civilians. Often, these atrocities 

occur with blatant disregard for the fundamental principles of warfare and basic 

human decency (Grandi, 2023). The significance of the United Nation’s ability 

to address multiple crises simultaneously was stressed during the 78th session 

of the United Nations General Assembly Third Committee, where concerns 

were voiced over ongoing conflicts, including those in Afghanistan, Myanmar, 

Ukraine, and Palestine. The alarming repatriations of North Koreans against 

their will were also highlighted by the representative for the Republic of Korea, 

Kim Sangjin (United Nations, 2023b).  

Yet, despite the numerous human rights concerns and the principles of 

non-discrimination enshrined in international law, the fact remains that states 

maintain the authority to regulate the presence of foreigners within their 

territories. This prerogative, however, is not absolute. The principle of non-

refoulment is defined in Black’s Legal Dictionary as “a refugee’s right not to 

be expelled from one state to another, especially to one where his or her life or 

liberty would be threatened,” (Garner, 2004, p. 1083) is considered to be one 

of the pillars of international law, whether treaty-based or customary, covering 

areas such as human rights, humanitarian, or refugee law.  

While acknowledging the broader landscape of displacement and 

persecution in the world, this paper narrows its scope for reasons of clarity and 

depth to the wars in Syria and Ukraine. These two conflicts have been 

consciously chosen with the aim of comparing an intrastate and an interstate 

ongoing conflict, both of which have produced the highest number of refugees 

in recent times, and both of which have significantly affected European Union 

responses and policies towards refugees. The paper aims to provide insights 
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into the complexities surrounding the non-refoulment principle within these 

specific contexts.    

 

 

1. Legal Framework 

The non-refoulment principle is primarily codified in Article 33 of the 

1951 Refugee Convention (henceforth Convention), which was initially 

intended to protect European refugees of the Second World War, and further 

expanded by its 1967 Protocol. It should be noted that the English version of 

the Convention intentionally uses the French term “refouler” and its 

derivatives, despite the existence of the synonymous term “return” in English, 

which is also employed in the Convention. The French term was selected to 

officially acknowledge the traditional civil law interpretation. However, it was 

established that this understanding would not be applicable in situations where 

there was a genuine threat to national security or public order due to a large-

scale influx of people (Hathaway, cited in Haertel, 2022, p. 9), therefore 

limiting the situations which the principle covers. Similarly, the definition of a 

refugee in Article 1 of the Convention is occasionally interpreted narrowly, 

despite many major international and regional treaties warning against doing 

so. For example, some nations do not consider those fleeing environmental 

disasters (Tiryaki, 2023), domestic violence, poverty, and even indiscriminate 

violence covered by the definition (Luquerna, 2022). 

The principle of non-refoulment has also been incorporated in a 

number of international human rights treaties, such as the 1984 Convention 

against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment (Articles 3 and 22), and the 2006 International Convention for the 

Protection of All Persons from Enforced Disappearance (Article16). The 

principle is explicitly included in multiple regional legislatures in Americas, 

Asia and Europe, such as the 1985 Inter-American Convention to Prevent and 

Punish Torture (Article 13), the 1969 American Convention on Human Rights 

(Article 22), the 1966 Bangkok Principles on the Status and Treatment of 

Refugees (Article III), the 1969 OAU Convention Governing the Specific 

Aspects of Refugee Problems in Africa (Article II and V), the 1984 Cartagena 

Declaration on Refugees (III,5) and more generally, the Charter of Fundamental 

Rights of the European Union, European Convention on Human Rights and 

Declaration on Territorial Asylum.  

Human rights bodies on an international scale, regional human rights 

courts as well as domestic judicial systems agree that this principle is implicitly 

guaranteed by the obligations to uphold and respect human rights (OHCHR, 

n.d.). The prohibition of refoulement can be codified as a right on its own, or 

alternatively, as an inherent element within other rights (Gillard, 2008, p. 708). 

This principle applies at all times, to all migrants irrespective of migration 

status and it guarantees that no one should be returned to a country where they 

would face torture, cruel, inhuman, or degrading treatment or punishment, and 

other irreparable harm (OHCHR, n.d.).  
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Lastly, the principle of non-refoulment also explicitly appears in 

international humanitarian law. For example, Article 45 of the Fourth Geneva 

Convention Relative to the Protection of Civilian Persons in Time of War 

stipulates that under no circumstances should a protected individual be sent to 

a nation where they might face persecution due to their political views or 

religious beliefs. Furthermore, although not referring to the principle explicitly, 

it is implicit in the wording of Article 12 of the Third Convention Relative to 

the Treatment of Prisoners of War, which specifies that prisoners of war can 

only be moved by the detaining state to another country that is a signatory to 

the Convention, and only after the detaining state ensures that the receiving 

state is both willing and capable of adhering to the provisions outlined in the 

Convention. The main difference between the common interpretations of the 

principle of non-refoulment and Article 12 is that while the principle forbids 

transfers if there is a risk that the person could be tortured, persecuted or 

subjected to other forms of ill-treatment, Article 12 forbids transfer in any case 

when the rights and protections provided by the Third Geneva Convention 

cannot be guaranteed (Gillard, 2008, p. 710). 

 

 

2. Principle of Non-Refoulment in Practice  

In practice, the non-refoulment principle is recognized as an essential 

safeguard within international human rights, refugee, humanitarian, and 

customary law (OHCHR, n.d.). It is a foundational principle of international 

refugee and human rights law that prohibits states from returning refugees to 

countries or territories, in which they may be subjected to persecution, torture, 

inhuman or degrading treatment, or any other human rights violation based on 

various aspects of their identity, such as nationality, race, religion, being a 

member of a particular social group or having a particular political opinion 

(European Commission, n.d.). The right not to be returned to a place of 

persecution is the most important right an asylum seeker has (Rights at the 

border, n.d.). While the protection as provisioned by the principle of non-

refoulment is primarily sought by those seeking asylum or those at risk of being 

deported, it is important to note that its scope does not need to be so limited. 

Situations in which states are obliged to provide protection are varied. One such 

example is when a state assumes effective control over a person (Gillard, 2008, 

p. 704).  

According to the 1966 International Covenant on Civil and Political 

Rights, if an individual would upon return be subjected to treatment contrary to 

Article 6, which focuses on the right to life, and Article 7, which focuses on 

freedom from torture, cruel, inhuman, or degrading treatment or punishment, 

then there is a duty of a state to provide refuge and respect the principle of non-

refoulment. Additionally, the obligation of non-refoulment established by the 

Covenant stands separate from and in certain aspects is broader than the scope 

of Article 33 of the Refugee Convention (Hathaway, 2023). In fact, according 

to Fionnuala Ní Aoláin, a former UN Special Rapporteur on the promotion and 

protection of human rights and fundamental freedoms while countering 
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terrorism, in accordance with relevant international humanitarian law, non-state 

armed groups may also have the obligation to respect the principles of non-

refoulment when acting as a detaining authority. This claim is based on the 

Fourth Geneva Convention, with Article 45 stating that the entity conducting 

the transfer is accountable for ensuring the humane treatment of the individuals 

being transferred and guaranteeing that they will not face discriminatory 

treatment or persecution from the receiving authority (Aoláin, 2023, p. 14). 

 

 

2.1. Scope and Exceptions 

Most importantly, the ban on refoulement is recognized as a part of 

customary law in international law. All States (and perhaps non-state armed 

groups too), regardless of whether they are signatories of treaties and similar 

legally binding documents that explicitly or implicitly address the principle of 

non-refoulment, have an obligation to uphold the principle (Luquerna 2022). 

The main aim of the principle is to protect individuals against life-threatening 

situations, such as the death penalty and other cruel punishments. It also 

protects minors from child recruitment and subsequent participation in 

hostilities. Under refugee law, it primarily protects refugees against returning 

to places where they would be in danger of being persecuted. In international 

humanitarian law, the principle of non-refoulment pertains solely to particular 

groups of individuals impacted by armed conflicts. However, if a pertinent 

danger exists in the state to which the person is to be transferred, any person 

under a state’s jurisdiction is protected under human rights law. Despite certain 

limited exceptions acknowledged by refugee law, the principle remains 

unconditional, regardless of alternative legal frameworks (Rodenhäuser, 2018). 

In human rights law, the principle of non-refoulment is absolute and 

applies universally without any exception, irrespective of a person’s 

citizenship, nationality, statelessness, or migration status. It is an integral 

component of the prohibition against torture and various forms of mistreatment. 

Consequently, its scope under relevant human rights law is broader than that in 

international refugee law. Furthermore, it applies beyond the borders of a state 

that exercises authority or control (OHCHR, n.d.). Non-refoulment has been 

described on several occasions as the cornerstone of refugee protection. As 

such, there would be no protection framework without it, as there would be no 

obligation for states to provide protection for asylum seekers, let alone grant 

them other rights pertaining to refugee status (Kamal, 2021, pp. 35–36). To 

propose any exceptions to the principle of non-refoulment is therefore 

contradictory to the spirit of international refugee law, international 

humanitarian law, and the very purpose of their legal frameworks (Kamal, 

2021, p.38).  

Despite this, there are arguments supporting the possibility of an 

exception to the principle, the most common being in cases of mass influx. 

Article 1(F) of the Convention specifies three specific circumstances under 

which its provisions do not apply: first when a person has committed a crime 

against peace, a war crime, or a crime against humanity, as defined in the 
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international instruments; second, when a person has committed serious, non-

political crimes outside the country of refuge prior to their admission to that 

country as a refugee; and third, when a person has engaged in acts contrary to 

the purposes and principles of the United Nations. Additionally, Article 33(2) 

of the Convention states that a refugee can be denied protection outlined in this 

provision if there are valid reasons to consider such persons as a security risk 

to the host nation or if they represent a threat to the local community due to a 

conviction for a notably severe offense confirmed by a conclusive verdict. 

 To support the argument that the non-refoulment principle is not 

absolute, the second paragraph of Article 33 refers to mass influx situations as 

potentially presenting a danger to national security. In short, it is an unexpected 

arrival of a large number of individuals on a large scale      that can be interpreted 

as an exception to non-refoulment. A mass influx situation, although lacking an 

official legal definition, is characterized by two key factors: the size of the 

influx and the suddenness of the arrival (Durieux & McAdam, 2004, p. 17). 

Indeed, a number of states claim the right to close their borders or even to return 

the refugees during a mass influx situation (Long, 2010). In doing so, states 

may wish to argue for an exception from the principle of non-refoulment on 

two grounds: (a) a mass arrival of refugees that can potentially cause a public 

emergency and (b) a mass influx as a potential threat to national security. Yet, 

using either of these reasons to deviate from non-refoulment might not be 

sustainable (Kamal, 2021, p. 33). As Kamal points out, states have been 

blatantly violating their non-refoulment obligations, thereby endangering 

numerous lives (p.30) as the dangers to security referred to in Article 33 are 

offenses committed by an individual (Hathaway, cited in Haertel 2022, p.13).  

Considering that the right to non-discrimination is a fundamental pillar of the 

principle of non-refoulment, it seems unreasonable to grant different rights to 

those arriving individually compared to those arriving in groups (Haertel 2022, 

p.14). 

In addition to the provisions stipulated in Article 1(F), Article 33(2) 

further specifies that the refugee must pose a danger to the security or to the 

community of the country of refuge to be exempt. The provision is therefore 

attempting to prevent a future threat, rather than one from the past (Lauterpacht 

& Bethlehem, 2003, p. 129). Consequently, if the conditions for exclusion 

under Article 1(F) have not been met, it is unlikely that a refugee would be 

legally excluded in accordance with the provisions of Article 33(2). 

Nevertheless, when examining the 1951 Convention in its entirety, Lauterpacht 

and Bethlehem contend that Article 33(2) should be interpreted as applying to 

refugees, who after being admitted to a country, are convicted of a notably 

grave crime committed either within the host country or elsewhere. Such a 

conviction should lead to the assessment that such a refugee poses a threat to 

the community of that country (p.130). 
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3. Application of Non-Refoulment in the Current Major Conflicts – 

Examples of Syria and Ukraine 

3.1.  Syria  

Over the past decade, the war in Syria has resulted in an average of 84 

civilian deaths per day, potentially totaling      up to 306 887 by the end of 

March 2021, as reported by OHCHR (Behind the Data, 2023). These numbers 

are likely increasing each day. Meanwhile, available data indicates that the 

ongoing situation with Syrian refugees is pushing the boundaries of the non-

refoulment principle. Since the conflict started in March 2011, more than 14 

million Syrians have been forced to leave their homes, according to UNHCR 

(2024), resulting in massive numbers of refugees and internally displaced 

persons. Currently, Syrian refugees face the greatest amount of pressure to 

return since the civil war broke out 13 years ago, with countries neighboring 

Syria, such as Türkiye and Lebanon sometimes forcing refugees to return 

(European Asylum Support Office 2021, 12–17). 

Syria’s readmission to The Arab League1, from which it was suspended 

in 2011, has provided a convenient pretext to claim that the country is now 

stable and safe. Millions of Syrians sought asylum in Türkiye due to many 

reasons, the main one being proximity. As a result, Türkiye is currently the 

country with the highest number of Syrian refugees (3,332,896 Syrian refugees 

according to the latest available statistics from the summer of 2023 provided in 

UNHCR Data Finder)2. Upon the EU-Turkish refugee agreement of 2016 (EU-

Turkey Statement & Action Plan, 2016) Türkiye receives a financial 

contribution from the EU in return.  

According to the latest UNHCR statistics from 2023, Türkiye, 

Lebanon, and Jordan together host around 4.8 million of the region’s 5.3 

million registered Syrian refugees (Refugee Data Finder, n.d.). These states, 

facing either political or economic crises and declining support from 

international donors, are reportedly forcibly deporting Syrian refugees 

(Dhingra, 2023). 

Yet the EU continues to outsource its protection obligations in these 

states. When the EU countries shift responsibility to neighboring countries such 

as Türkiye or Lebanon, they might be risking violation of non-refoulment. 

Concentrating a high number of refugees in one region has already proven to 

lead to many complications. Across Europe, nations are displaying a growing 

reluctance to assume refugee protection duties, while the EU persists in its 

efforts to outsource border controls and refugee hosting (Stel & Lindberg, 

2023). In addition to the increasing pressure from regional host nations for the 

 
1 On 7 May 2023, the Arab League reinstated Syria after more than ten years of 

suspension, solidifying the efforts within the region to normalize relations with 

President Bashar al-Assad (Lewis & Safty, 2023). 
2 According to the latest statistics from 18 April 2024 provided by Republic of Türkiye 

Ministry of Interior’s Presidency of Migration Management, there are 3 116 996 

Syrians under temporary protection in Türkiye (Distribution of Syrians under 

Temporary Protection by Year, n.d.). 
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return of refugees to Syria, this creates a potential danger where optimistic 

expectations about stability in Syria may result in a dual deterioration in terms 

of refugee protection and adherence to the principle of non-refoulment.  

Research indicates that European and Middle Eastern countries could 

use each other’s rhetoric and actions to rationalize their own deportations (Stel 

& Lindberg, 2023). The increase in anti-refugee rhetoric fuels violence and 

discrimination against them. According to Human Rights Watch, continuous 

political and public hostility against refugees, along with the mismanagement 

of Lebanon’s economic crisis, has resulted in Syrian refugees facing 

impoverishment and deliberate unlawful deportations. Therefore, media outlets 

and political figures should prioritize protecting the rights of all individuals—

including refugees—rather than further encouraging violence against them and 

blaming them for a country’s own shortcomings (2023).  

In this situation, the measures aimed at regional normalization3 in 

regard to the al-Assad regime and the subsequent narrative suggesting that 

Syria is a safe country for repatriation, create concerns about the potential for 

coerced mass returns (Stel & Lindberg, 2023). Furthermore, Syrian refugees, 

particularly those in Lebanon and Jordan, are concerned that the move by Arab 

states to normalize relations with Assad may have negative consequences for 

them. They fear that they could be forcibly sent back and face the risk of 

detention or death at the hands of a vengeful regime (Khalifa & Hiltermann, 

2023).  

Some European states have justified sending Syrians back and 

preventing the arrival of new refugees in Europe by arguing that Syria, or at 

least parts of it, is safe to return to. The most noticeable example is Denmark 

which has withdrawn the protected status of a significant number of Syrian 

refugees. Despite this assertion, due to the absence of diplomatic relations with 

Syria, refugees who contest the return rulings cannot be deported by force (Stel 

& Lindberg, 2023). 

The position of the EU on the al-Assad regime and refugee returns to 

Syria is in fact more ambivalent than one might assume. While officially the 

EU remains firmly against the al-Assad regime and has acknowledged that the 

conditions in Syria are not safe (Baladi, 2023), member states such as Italy 

(Far-Right Italy Government Mulls Syria Embassy Reopening, 2019) and 

Hungary (Hungary Looking to Upgrade Diplomatic Relations with Assad’s 

Syria, 2019) have declared their intentions to re-open embassies in Damascus. 

However, as of now, neither country has followed through with reopening its 

embassy in the capital of Syria. Since 2012, the Czech Republic stands as the 

only EU country with its embassy operating at full capacity (O Velvyslanectví, 

n.d.). Bulgaria (Syria, n.d.) and Germany (German Missions in Syrian Arab 

Republic, n.d.) operate their embassies in Damascus at limited size. According 

to information available on the respective Foreign Ministry websites, the 

 
3 Some of the countries in the region, which started the process of normalization of their 

relationship with the al-Assad regime, include Saudi Arabia, the UAE and Jordan 

(Ioanes, 2024). 
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majority of the EU states have either relocated their consular activities to Beirut 

or elsewhere in the region or have no diplomatic presence in Syria.  

Syrian refugees in Lebanon also face deportation. It has been reported 

that since April 2023, the Lebanese Armed Forces have been raiding the houses 

of Syrian refugees in Lebanon, and the seized refugees were deported almost 

immediately. Many of these refugees are even registered or known to UNHCR 

(Human Rights Watch, 2023). According to information provided by deportees 

to Amnesty International, they were not given an opportunity to speak with a 

lawyer or UNHCR, nor were they allowed to challenge their deportation or 

argue their case further (Amnesty International, 2023). In addition to the 

deportations, discriminatory measures against Syrians, such as curfews and 

limitations on access to housing have been imposed across the country. 

Moreover, Syrians were required to share their personal information and 

identification documents with local authorities, under the threat of deportation 

if they did not comply (Human Rights Watch, 2023). 

According to the Amnesty International reports, in 2019, Lebanon’s 

Higher Defence Council issued orders for the deportation of Syrian refugees 

entering Lebanon illegally. By December 2020, a total of 6002 Syrians had 

been deported, as confirmed by the Directorate of General Security in a letter 

to Amnesty International (2023). Meanwhile, a 2021 report from Amnesty 

International documented numerous egregious violations against Syrian 

refugee returnees. This report highlighted the experience of 66 individuals, 

including 13 children, who were subjected to severe mistreatment by Syrian 

intelligence officers (2021a). The majority of these children had returned from 

Lebanon, with 2 having been deported. Upon their return to Syria, they faced 

unlawful or arbitrary detention, torture, and other forms of mistreatment, 

directly linked to their perceived association with Syria's political opposition 

and their status as refugees (Amnesty International, 2021b). 

 

 

3.2. Ukraine  

The situation in Ukraine, due to the Russian military invasion, can 

serve as a comparison of different approaches and treatments, particularly from 

the perspective of the EU. It has been estimated that over one million 

individuals have fled Ukraine to neighboring      countries within the first week 

of the war (Chachko & Linos, 2022). In fifty-seven days, there were more than 

5.1 million refugees, more than 10% of the population of Ukraine (Luquerna, 

2022). The main obstacle to return continues to be safety and security concerns 

as the invasion and international armed conflict continues. Despite these 

obstacles and the inherent danger, the vast majority of Ukrainian refugees want 

to return home (Billing, 2023).  

The Russian invasion of Ukraine prompted the European Union to 

develop a swift response. On 2 March 2022, the European Commission rapidly 

proposed to activate the Council Directive 2001/55/EC also known as the EU 

Temporary Protection Directive (TPD). This directive, developed in 2001 to 

manage mass influxes of refugees fleeing conflict in the Balkans, had never 
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been put into action before. On 4 March 2022, the European Council 

unanimously adopted the Council Implementing Decision (EU) 2022/382, 

granting Ukrainian refugees the right to live, work, and receive benefits in an 

EU country of their choice for the period of at least one year (Temporary 

Protection, n.d.). Some of the rights and provisions granted by the TPD to 

Ukrainian refugees include housing and residence permit (Articles 8 and 13), 

information on temporary protection (Article 9), access to the asylum procedure 

(Chapter IV), employment, medical care, and social welfare (Article 12-13), 

education for minors (Article 14), and reunification of separated families 

(Article 15). This applies to all Ukrainians, regardless of whether they have 

already left the country or will do so in the future. Furthermore, the plan applies 

to all Ukrainians seeking protection, not just those with refugee status, and to 

their family members, broadly defined. It applies to stateless individuals and 

refugees, as it does to citizens equally. 

According to Article 2(1) of Council Implementing Decision (EU) 

2022/382, three specific groups fleeing Ukraine are eligible for protection 

under TPD: Ukrainian nationals residing in the country before the date of the 

Russian invasion, stateless persons, nationals of third countries who were 

receiving protection in Ukraine before the invasion, and family members of 

these two groups. However, as emphasized by Kienast, Tan, and Vedsted-

Hansen, the TPD does not create any separate legal status, such as the refugee 

status or subsidiary protection status for persons granted protection under the 

Directive 2011/95/EU of the European Parliament and of the Council, also 

known as Qualification Directive for those under temporary protection.  

Conversely, it is clear from both Recital 10 and Articles 2(a), 3, and 17 

of TPD that individuals granted temporary protection might potentially meet 

the criteria for refugee or subsidiary protection status, however, their exact 

status remains to be decided (Kienast et al., 2022). In regard to the application 

of the TPD by individual states, as per Article 2(3) of the Council of the 

European Union’s Decision, individual Member States are allowed a choice 

whether to apply the TPD or other comparable measures for yet another 

group—stateless persons without refugee status and nationals of a third country 

who are permanent residents in Ukraine who would not be safe upon return to 

their home country.  

Never before has there been such a degree of choice regarding the 

country where those in need of safe relocation can settle and work, nor have 

such extensive rights been granted. However, the EU Council Decision 

highlights the disparity between seemingly conflicting legal principles. As 

some scholars and international agencies were quick to point out, it treats 

citizens of Ukraine and their families very differently in comparison to refugees 

from the Middle East, such as Syrians (Wagner, 2015) or Afghans (IRC, 2023), 

who could as well have been offered protection on a group basis, thus raising 

questions about preferential treatment and discrimination between categories of 

forced migrants.  

Although the reaction of European nations to the Ukraine crisis drew 

significant criticism for alleged racial discrimination against asylum seekers 
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from the Middle East at borders, it is still arguably the best contemporary 

example of genuine responsibility sharing, a concept in refugee law and policy, 

which is increasingly receiving scholarly attention (Chachko & Linos, 2022).  

Despite all this positive approach, the advisory against return, issued 

by UNHCR soon after the invasion in March 2022 (UNHCR, 2022), remains 

valid. Civilians fleeing Ukraine—regardless of their nationality—are to be 

given refuge and respectful treatment in the country they flee to, and all 

countries are urged to respect the principle of non-refoulment. Furthermore, the 

need for international protection should not be disregarded, despite the fact that 

many refugees have returned to Ukraine short-term. The UNHCR advocates for 

host states to adopt a flexible stance regarding brief visits to Ukraine, as it can 

assist in making well-informed choices regarding longer-term returns. The legal 

status and rights linked to it in the host country should remain unaffected by 

visits to Ukraine lasting less than three months (Billing, 2023).  

Overall, the global response to refugees has been described as a 

movement of “tremendous solidarity and hospitality”. The European 

Commission promised to welcome refugees with “open arms”. Estimating the 

arrival of 200,000 individuals, the United Kingdom relaxed its visa 

requirements for refugees. The European Union offered Temporary Protection 

for at least three years to these refugees, and the United States attempted to fast-

track the application process, pledging to accept 100,000 refugees from Ukraine 

(Luquerna, 2022).  

Even though those fleeing the war in Ukraine could theoretically be 

refused refugee status by any government based on the 1951 Convention —as 

it is the prerogative of each individual state to decide how to incorporate the 

Convention into their national legislature— more extensive safeguards based 

on regional agreements or international human rights law can offer international 

protection and/or refugee status. According to Article 15(c) of the EU 

Qualification Directive, individuals whose life or safety would be at risk due to 

indiscriminate violence in times of international or internal armed conflict are 

eligible for protection. Additionally, for an illustration, the Cartagena 

Declaration provides an even broader definition of a refugee than the 

Convention, as it also includes individuals who have left their homeland due to 

threats to their lives, safety, or freedom arising from widespread violence, 

foreign invasion, internal strife, extensive human rights abuses, or other 

situations severely disrupting public order (III,3). Currently, there are no 

significant contentions suggesting that individuals escaping Ukraine are not 

refugees, and they are referred to as such in global media (Luquerna, 2022). 

The situation in Ukraine has therefore unveiled the existing hierarchy 

of refugees that exists in modern Europe. There seems to be a distinction 

between the good, bad, and ideal refugees. The issue with the concept of the 

“ideal refugee” is in its tendency to treat refugeehood as an exception, fostering 

debates on the deservingness of protection for refugees that extend well beyond 

the parameters outlined in the Convention (Su, 2022). One example of this is 

the additional visa exemption Ukrainian citizens have. In addition to having the 

freedom to select their resettlement location under the TPD, these individuals 
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also enjoy unrestricted movement within the Schengen area. Conversely, some 

other individuals seeking safe relocation are barred by law from undertaking 

“secondary movement” because of the legal interaction between the Schengen 

Borders Code and the Dublin Regulation (Kienast et al., 2022). 

 

 

Conclusion  

 In essence, this study has delved into complexities surrounding the 

principle of non-refoulment, particularly in the context of the Syrian and 

Ukrainian refugee crisis. While certain aspects of this principle remain steadfast 

and universally understood, such as its fundamental prohibition of returning 

individuals where they face serious harm, nuances arise in this interpretation 

and application. Examining the cases of Ukraine and Syria, we witness 

contrasting responses and challenges. The swift activation of the Temporary 

Protection Directive (TPD) in Ukraine exemplifies an effective international 

response, yet criticism surfaces regarding disparities in treatment and the 

perception of racial discrimination. Conversely in Syria, the conundrum of 

safety assessments and the reluctance of certain countries to accept refugees 

underscores the complexity of the crisis. 

 While the 1951 Convention and its accompanying Protocol may not 

suffice in the current refugee crisis, their principles remain imperative. Action 

is needed to alleviate the burden shouldered by countries like Türkiye, 

Lebanon, or Jordan (in the case of Syrian refugees). Moreover, addressing the 

root causes of displacement and recognizing that the non-refoulment principle 

operates within a rapidly evolving global context is paramount. Contemporary 

challenges such as climate change-induced displacement and the proliferation 

of conflicts demand innovative approaches and heightened international 

cooperation. Additionally, the nexus between non-refoulment and other human 

rights principles, such as the right to asylum and the prohibition of 

discrimination, necessitates a holistic approach to refugee protection.  

Although relevant security issues might often justify the 

“classification” of refugees, it needs to be done in strict accordance with the 

principles enshrined in international law and human rights norms per se. By 

upholding the dignity, safety, and rights of refugees without compromising on 

international law, we contribute to long-term peace and stability. 
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