HETPOBA Tama YIK: 342.724:316.647.82]-027.21

MOBEKEKPATHA
JTUCKPUMHUHALIAJA

AnctpakT: Bo COBpeMeHOTO OMImTeCTBO BO KO€ CUTE MpaBa M ci100011
BO ToJileMa Mepa Ce 3arapaHTHpaHH M peryjJupaHd CcoO 3aKOH MOCTOojar
AKTUBHOCTH KaJi¢ IITO MCTUTE THE IPaBa CE IOBPEACHU WM CE BPIIH
olpeneHa AWCKpUMHUHAIMja. JluckpuMuHaIija ce jaByBa Kako pe3yaTaTr Ha
HEeIHAKOB TPETMaH Ha JIMIIaTa BO OCHOBHHTE PA3lHKH. 3a /1a C€ CIpPEUH
OBaa Ii0jaBa, MOTPEeOHO € mpaBara na ce JOoOpO TMO3HATH M JOCTAlHU Ha
COOZIBETHO HHUBO 3a Jla MOXK€ AMCKpUMUHAIMjaTa Aa C€ HaMaiu. 3a Taa el
BO OBa HCTPAXyBame Ke OMIaT WCTPpaKXCHU KOHIENTH W Je)UHUINHM 3a
MUCKpUMUHAIIN]a, BUAOBY HA TUCKPUMHUHAIN]A U HEJHHOTO MIPETIO3HABALE BO
npakca. Mcro Taka, ke ce HalpaBy Mperiie/] Ha 3aKOHOJAaBCTBOTO 3a Ja Ce BUAH
KOW YEKOPH Ce IpeB3eMaar BO TOIJIe]] Ha peryiamujara, co 1ej 1a ce CIpedn
nuckpuMuHanujata. OBa HCTpaxKyBambe €, TIpel ce, 1a ce YTBpAM (pakTHIKara
cocToj0a 3a peryaupame Ha OBa Mpaliame, )KaJou 10 IEHTPUTE 3a COIHjaTHA
paboTa U conujasHuTe pabOTHUIN, Kako W TpeTcTaBku g0 Kommcwjara 3a
3alITHTA O] IUCKPUMHHAILIH]A.

[Tocrojar pa3nuuan AeUHUIIMN HA ,,0CHOBA 3a MUCKPpUMHUHAIMjA™.
Enna ox Hajuecto crioMHyBaHWUTE Ae(UHUIMH cropel EBpPONCKHOT cya
32 YOBEKOBH IIpaBa € ,,JIMYHU KAPAKTEPUCTHUKH CO KOW JIMIIA WM TPYNU Ha
JUIA Ce Pa3MKyBaar eaHu ox npyru. Cropen apyra achuHUIN]ja, OCHOBA
3a IMCKpUMHUHAIM]ja € KapaKTepUCTHKa Ha €JIeH MOeInHel Koja He Tpeba 1a
Ce CMeTa 3a peJIeBaHTHA BO OJIHOC Ha Pa3IMYHUOT TPETMaH WU Y)KUBAkHE Ha
OIlpeIeH! TIPUIOONBKH.

[IpaBHara geguHMIIMja HA TTOUMOT AMCKPUMHUHAIIM]A 3HAYM HEETHAKOB
TPETMaH BP3 OCHOBA Ha OJPEACHU JIMYHU OCOOMHHU M KapPaKTCPUCTHKH, WIIH
JTUCKPUMHUHATOPCKH OCHOBH, BKIIy4yBajKH HEOCHOBAaHHM KiIacH(PHUKAINNA H
IudepeHIrjanud BO MPpaBeH KOHTEKCT. Bo o0nacra Ha YOBEKOBHTE IPaBa,
MOMMOT JMCKPUMHUHALIM]a € pa3jiMKaTa BO OJHOC Ha Y)KHBAHETO Ha MpaBara
BpP3 OCHOBa Ha Pa3JIMYHM 3aKOHCKM OCHOBHM WM HE(POPMAIHO BrpajCHH
MIPUHIAIIH,

OcHoBa 3a IUCKPUMUHAIF]A € 3aIITUTHA KapaKTEPUCTUKA Ha Koja Tpeba
Jla ce Oa3upaar HeI03BOJICHUTE PA3IMYHN TPETMAHH! H KOja MOYKE 11a On/Ie THIHA
KapaKTePUCTHKA WM CTaTyC, WM MPETIOCTaBeHA JINYHA KapaKTePUCTHKA
WJIM CTaTyC, CO KOja JUYHOCT MJIM I'pyIa Ha JIMla ce WACHTU(UKYBaaT Kako
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ofpeneHa paca, 0o0ja, €THMYKAa NPUIATHOCT, ja3WK, HAIMOHAJIHOCT, IO,
CeKCyallHa OpUEHTalUja, PeJUruja, yBepyBame, 00pa3oBaHne, HHBAIUANTET,
BO3PAcCT, CEMEEH WM OpaueH CTaryc, 3IPaBCTBEH CTATYyC UTH.

KymynaruBHa  (3aemHuuka)  geduHMLMja 32 MOBEKEKpaTHaTa
JUCKpUMMHAIMja: aKO HEKOj TPIH HEeIHAKOB TPEeTMaH IO MOBEKEe OCHOBH
Ha JUCKpUMMHAIMja, KaJe AWCKPUMHUHALMjaTa ce CcIydyBa BO Pa3IMYHH
WHTEpBaJM 3a CEKO0ja OCHOBa Ha JIUCKpPUMHUHALMja, CTaHyBa 300p 3a
MoBeKeKpaTHa TUCKpUMHUHALM]a. JJOKOJIKY JUCKpUMHHALMjaTa Ce CIy4Ha 1o
MoBeKe OCHOBH, BO CTO BpeMe, TOTall Toa € KyMyJlaTHBHA AUCKPUMUHAIIN]A.
Kako u 1a e nuckpuMuHanuja Koja ce ciaydyBa M0 HEKOJKY OCHOBHU, BO UCTO
BpeMe, KaJie ITO MMaMe Mef'yceOHa MOBP3aHOCT U HEPa3IeIHOCT Ha OCHOBHTE,
cTaHyBa 300D 3a JUCKPUMHUHAILM]ja HAa HCKIY41yBambe MOBP3aHO CO HALMOHAITHO
1 €eTHUYKO MOTEKJIO, paca, Bepa U MoJl.

Kityunu 300poBH: nogexexpamua ouckpumunayuja, npagHa eoHakeocn,
penueuja, paca, emHuUYKa nPpUNAOHOCM, CEeKCyalHa OpueHmayuja

PETROVA Tanja

MULTIPLE DISCRIMINATION

Abstract: In modern society in which all rights and freedoms is largely
guaranteed and regulated by legislation, but constant activity in a way that those
same rights are violated or performed a certain discrimination. Discrimination
occurs as a result of not equal treatment of persons in the basis differs. To
prevent this phenomenon, it is necessary to be well known and available to
the appropriate level of discrimination can be reduced. For this purpose in
this research will be explored concepts and the definition of discrimination,
types of discrimination and practicing it. It will also take stock of legislation
to see that regulations are undertaken in order to prevent discrimination. The
paper also do that and empirical research to determine the actual situation and
the regulation of this issue, appeals for national low, social centers and social
workers as well as complaints with the Commission for protection against
Discrimination.

There are different definitions of “a basis for discrimination.” One of
the most commonly cited definition is that of the European Court of Human
Rights, according to which it is a “personal characteristic by which persons
or groups of persons differ from each other.” According to another definition,
the basis for discrimination is characteristic of an individual that should not be
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considered relevant in terms of differential treatment or enjoyment of certain
benefits.

The legal definition of the term discrimination means unequal treatment
based on certain personal attributes or characteristics, or discriminatory
grounds, including unfounded classifications and differentiations in a legal
context. In the area of human rights, the term discrimination is a difference in
terms of the enjoyment of rights based on different legal grounds or informally
embedded and principles.

The basis for discrimination is a protective feature on which should
be based impermissible different treatment, and which may be a personal
characteristic or status, or assumed or related personal characteristic or status
by which a person or group of persons identified a particular race, color,
ethnicity, language, nationality, sex, gender, sexual orientation, religion, belief,
education, disability, age, family or marital status, health status etc.

Multiple discrimination summary (cumulative) discrimination: If a
person suffers unequal treatment of multiple grounds of discrimination,
where discrimination is happening at different intervals for each ground of
discrimination it comes to multiple discrimination. If discrimination has
occurred on several grounds at the same time then it is a summary (cumulative)
discrimination. However the discrimination has occurred on several grounds
at the same time, where there was a mutual relationship and inseparability
between basics, then it comes to discrimination of exclusion linked to national
and ethnic origin, race, religion, and gender.

Keywords: Multiple Discrimination, Legal, Equality, Religion, Race,
Ethnic origin, Sexual orientation

An Expansive Definition of Multiple Discrimination

Equality is a fundamental right which protected by EU law. The principle
of equality implies that discrimination is prohibited on the grounds of sex,
racial or ethnic origin, disability, age, sexual orientation, religion or belief
(Protected grounds).

Discrimination on grounds of nationality (between nationalities Member
states of the EU) is protected by Article 12 of the Treaty establishing the
European Community. Member states have to apply this principle in their
domestic legislation. National courts when faced with domestic legislation,
which is contrary to this principle, need not apply but must guarantee
the general principle of equality and ensure that is effective. The principle
of equal pay for men and women, equal work or work of equal value was
introduced by Article 141 of the Treaty establishing the European Community:.
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It was followed by the Directive on equal pay and equal treatment Directive
and other EU directives aimed at protecting the fundamental principle of
non-discrimination based on sex in the workplace. Article 13 of the Treaty
establishing the European Community empowers the EU to take measures
against discrimination based on sex, racial or ethnic origin, religion or belief,
disability, age or sexual determination. It must be noted that EU law does
not provide protection Discrimination on the basis of political affiliation or
political opinion.

Recommendations:

That the terminology chosen to address multiple discrimination be
explained and defined clearly by international organizations, governments,
trade unions and civil society organizations.

That a broad definition of multiple discrimination, inclusive of additive,
compound and intersectional discrimination be adopted.

Difficulties in Measuring Multiple Discrimination

One of the most significant challenges regarding multiple discrimination is
the difficulty in measuring its occurrence. The principle of equality is the basic
principle of human rights, based on the equal value and dignity of all human
beings. This principle is articulated in all international and regional instruments
on human rights. When we talk about equality we need to distinguish between
formal equality and material equality. Namely, the formal equality or, as it is
also called, provided legal equality implies formal recognition that all people
have equal rights and freedoms guaranteed by the law and equal application of
the law by state authorities. This kind of equality presumed if there is a legal
framework within which all men are equal in terms of enjoyment of rights and
freedoms, while not paying attention to the outcome of the same, that this kind
of equality excludes from its conception indirect discrimination.!

On the other hand, the material equality which assumes wider interpretation
of the notion of equality implies the implementation of legal Equality in
everyday life, and the results and effects following the implementation of laws,
policies and practices should be discriminatory. Especially taking into account
the diversity of designated protected groups, for example in cases of pregnancy
(after terms of sex), or the appropriate adjustment for the disabled (in terms

) European Commission. 2007. Tackling multiple discrimination: Practices, policies and laws,
(Italy, Directorate-General for Employment, Social Affairs and Equal Opportunities).
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of handicap). Therefore, material equality is an indicator indicating possible
inconsistencies regarding the application of formal or legal equality. The goal
of a democratic society is to achieve above all material equality.’

Recommendations:

That international organizations, governments, employers and trade
unions promote research to secure: (i) quantitative data that is
disaggregated to track problems of multiple discrimination and; (ii)
qualitative data that is attentive to multiple and complex experiential
realities of inequality.

That research and data collection be inclusive of the most vulnerable
individuals within socially disadvantaged groups.

Legal and Policy developments

Law on Prevention and Protection against Discrimination is expected to
complement the legal gaps that exist in our legal system in the field of non-
discrimination and to allow easier legal protection of all persons who would
appear as alleged victims of discrimination. The law in its article 3 in addition
to the discriminatory grounds such as sex, race, color, gender, belonging to
a marginalized group, ethnicity, language, nationality, social background,
religion or belief, other beliefs, education, political affiliation personal or social
status, mental or physical disability, age, family or marital status, property
status and health, and provides an open list of grounds saying the phrase or any
other such basis.?

Direct discrimination on discriminatory grounds is prohibited under
Article 6 § 1 of the Law, and occurs when a person has acted in a less favorable
form of distinction, exclusion or restriction which has caused or could have
a seizure, disruption or restriction of human face opposed to the other person
in a comparable situation, on the basis of the protection characteristic of the
person. The definition is not entirely in accordance with Directive 2000/78
/ EC, because it is envisaged that the unfavorable treatment only has or
could have, not that there was. Also, the definition of types of less favorable
treatment, while adding the risk of exclusion of some kind of treatment which

? Kotkin, M. J. 2009. " Diversity and discrimination: A look at complex bias”, in William and Mary
Law Review, Vol. 50, No. 5

» Moon, G. 2009. “Multiple discrimination: Justice for the whole person,” in Roma Rights (2009),
Vol. 2, Multiple Discrimination, European Roma Rights Centre, http://www.errc.org/en-re-
search-and-advocacy-roma-details.php?article_id=3564 [27 August 2010].
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is not specified if approaches to the application of a restrictive interpretation by
the courts. It would have to be worked out in order to clearly reflect the three
elements of direct discrimination.*

Indirect discrimination on discriminatory grounds is prohibited in
accordance with Article 6 paragraph 2 of the Law, and occurs when an apparently
neutral provision, criterion or practice puts a person in a protective feature
or wider group of such persons, in particular disadvantage compared with other
persons, unless such provision, criterion or practice arising from justifiable
purpose and the means of achieving that aim are appropriate and necessary.
The definition does not fully comply with Directive 2000/78 / EC, because it is
envisaged that only puts individuals at a special disadvantage, rather than puts
or could put in a special disadvantage.’

The Law is no possibility of a general justification for indirect
discrimination in accordance with the existence of legitimate and the test of
proportionality. It is interesting to note that the courts should play a key role in
solving the dilemma of percentage of the group members in cases of indirect
discrimination. Moreover, it is expressly forbidden statistical data to be used
in proving these cases, the authors consider that they would be acceptable as
evidence in judicial proceedings, of course, according to the free assessment
of the court if he bowed faith.

Approaches in determining the grounds for discrimination

Courts and bodies working on prevention of discrimination may have
different approaches in determining the grounds for discrimination. Their
approach will largely depend on the legal framework under which they
operate, which determines their freedom of interpretation that may have
when considering cases of potential discrimination, and in determining the
grounds for discrimination. Development of the legal protection of equality
and protection from discrimination on home level is a newborn, and freedom
of interpretation appears to be a particularly valuable assistance to applicants
and their representatives.®

9 Muigai, G. Special Rapporteur on contemporary forms of racism, racial discrimination, xeno-
phobia and related intolerance. 2010. Data Collection and the Use of indicators to promote and
monitor racial equality and non-discrimination, Office of the High Commissioner for Human
Rights Regional Seminar for the Americas, Rio de Janeiro, 3-5 May 2010.

> European Commission. 2007. Tackling multiple discrimination: Practices, policies and laws,
(Italy, Directorate-General for Employment, Social Affairs and Equal Opportunities).

® Burri; D. Schiek (2009.): Multiple discrimination in EU law: Opportunities for legal responses to
intersectional gender discrimination? (European Commission Directorate-General for Employ-
ment, Social Affairs and Equal Opportunities), pp.43-45.
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Equality bodies should assist applicants as they can better formulate their
claims, while certainly considering them fully their originally filed claims.
For example, applicants have requested the establishment of discrimination
grounds ethnicity, gender and marginalized group. Equality body may deem
relevant basis in this particular case, despite ethnic and marginalized group is
age, but not sex. In that case, the body will have to consider all four grounds in
order to simultaneously answer the claim of applicants, but also to identify and
act on other grounds it considers is potentially damaged by the will fulfill the
ultimate goal of existence — promoting the principle of equality and protection
from discrimination. Determining grounds of discrimination in countries with
an open model or model a general ban requires openness of courts and bodies
which act on these provisions. In determining the basics in these systems, it is
the competent institutions to take into account the social, political, economic
and cultural development of society. Open model and model with a general
prohibition gives space to these institutions for evolutionary interpretation of
the basics.’

The competent institutions are facing various challenges regarding the
determination of the basis for discrimination and treating them. Some of
them include the determination of belonging to a particular group, multiple
discrimination, discrimination aggregate (cumulative) discrimination,
discrimination by association, the supposed feature, comparator and the
importance of the comparator, degree / gradation of protection on the basis
of discrimination, affirmative action and positive action measures, reasonable
adjustment, etc.

All these institutes are important for the understanding, interpretation and
application of the grounds of discrimination, and therefore there will be briefly
clarified. Belonging to a certain group: If there is no justification for a different
approach, the principle of self-identification of the person with a particular
group should be taken as determining for determining affiliation to a particular
group. 8

Affiliation also can determine through possession of personal characteristic
or status which binds to a specific group. Often important in cases of unequal
treatment has the potential discriminator perception of belonging to a particular
group of person (see “assumed characteristic” below). Multiple discrimination,

? European Commission. 2007. Tackling multiple discrimination: Practices, policies and laws,
(Italy, Directorate-General for Employment, Social Affairs and Equal Opportunities). European
Union Agency.

% Zappone, K.E. (ed.) 2003. Rethinking identity: The challenge of diversity. (Ireland, Joint Equality
and Human Rights Forum).
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discrimination, summary (cumulative) discrimination: If a person suffers
unequal treatment of multiple grounds for discrimination, where discrimination
is happening at different intervals for each ground of discrimination it comes
to multiple discrimination. If discrimination has occurred on several grounds
at the same time then it is a summary (cumulative) discrimination. If, however,
the discrimination has occurred on several grounds at the same time, where
there was a mutual relationship and inseparability between basics, then it
comes to discrimination. Discrimination by association: If unequal treatment
is the one person due to his association with another person who holds a
protected personal characteristic or status, then discrimination against a person
is considered discrimination association. Assumed feature: The person does
not really have a definite feature or status to be discriminated on the basis
of it. There will be a decisive perception of potential discriminator, which
presupposes that the person belongs to a particular group such characteristic or
status, whether it really is.’

Degree / gradation of protection: As will be repeatedly emphasized in the
cases discussed in this guide, the courts and the bodies deciding on discrimination
cases often make gradation protection grounds for discrimination.

Gradation is done so that, after verifying that there is a different treatment
for some of the basics, courts and bodies will require “very weighty reasons”
or more stringent in seeking reasonable justification for such different
treatment. While other items courts and bodies will exercise greater margin
of permissibility (as does, for example, ECHR) and thus leave more space,
or other potential discriminator to prove that different treatment is justified,
proportionate, and that serve a legitimate purpose.'’

Affirmative measures and positive action measures: These measures
are defined in relation to certain grounds for discrimination, and with the
specific goal to promote material equality, including through quotas or
other rules for representation of marginalized or excluded groups, which are
time-limited in nature and aim to correct historical injustice made against a
particular group. Such measures may be: in fact neutral, but goal-inclusive
policies; programs through which you can get / reach disadvantaged groups;
preferences in employment and redefine required qualifications, other concrete

9 Sweden. 2009. New anti-discrimination legislation and a new agency, the Equality Ombuds-
man, (Ministry of Integration and Gender Equality). Available at: http://www.sweden.gov.se/
content/1/c6/11/80/10/4bb17aft.pdf [21 July 2010].

19" Lombardo, E.; Verloo, M. 2009. ”Institutionalizing intersectionality in the European Union? -
Policy developments and contestations” in International Feminist Journal of Politics, Vol. 11, No.
4, pp. 478 - 495.
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actions to eradicate discrimination. Not only is there no space to claim unequal
treatment in cases of consistent application of these measures, but the absence
of the introduction and application of such measures should be considered
discrimination. !

Reasonable adjustment, necessary and appropriate adjustment, which will
cause a disproportionate load in cases where it is necessary to ensure that the
person will be on equal footing with the other to enjoy fundamentalslobodi.18
rights and measures taken reasonable adjustment cannot be regarded as
unjustified, unfair treatment. On the contrary, the absence of such measures
could be considered discrimination.

Conclusion

There are different definitions of “a basis for discrimination.” One of
the most commonly cited definition is that of the European Court of Human
Rights, according to which it is a “personal characteristic by which persons
or groups of persons differ from each other.” According to another definition,
the basis for discrimination is characteristic of an individual that should not be
considered relevant in terms of differential treatment or enjoyment of certain
benefits. Multiple discrimination summary (cumulative) discrimination: If
a person suffers unequal treatment of multiple grounds of discrimination,
where discrimination is happening at different intervals for each ground of
discrimination it comes to multiple discrimination. If discrimination has
occurred on several grounds at the same time then it is a summary (cumulative)
discrimination. However the discrimination has occurred on several grounds
at the same time, where there was a mutual relationship and inseparability
between basics, then it comes to discrimination of exclusion linked to national
and ethnic origin, race, religion, and gender. Discrimination on grounds of
nationality (between nationalities Member states of the EU) is protected by
Article 12 of the Treaty establishing the European Community. Member states
have to apply this principle in their domestic legislation. National courts when
faced with domestic legislation, which is contrary to this principle, need not
apply but must guarantee the general principle of equality and ensure that
is effective. The principle of equal pay for men and women, equal work or
work of equal value was introduced by Article 141 of the Treaty establishing
the European Community. It was followed by the Directive on equal pay and
equal treatment Directive and other EU directives aimed at protecting the

') Fredman, S. 2009. “Positive rights and duties: Addressing intersectionality”, in D. Schiek and V.
Chege (eds.): European Union non-discrimination law: Comparative perspectives on multidi-
mensional equality law (London, Routledge-Cavendish), pp. 73-89.
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fundamental principle of non-discrimination based on sex in the workplace.
The principle of equality is the basic principle of human rights, based on the
equal value and dignity of all human beings. This principle is articulated in all
international and regional instruments on human rights. When we talk about
equality we need to distinguish between formal equality and material equality.
Namely, the formal equality or, as it is also called, provided legal equality
implies formal recognition that all people have equal rights and freedoms
guaranteed by the law and equal application of the law by state authorities.
This kind of equality presumed if there is a legal framework within which all
men are equal in terms of enjoyment of rights and freedoms, while not paying
attention to the outcome of the same that this kind of equality excludes from its
conception indirect discrimination.
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