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Abstract

Value-added tax (VAT) is the most popular type of turnover tax
worldwide and, in most countries, the most important source of budget
revenue. However, VAT fraud poses the most significant threat to
public finances. At its peak (2012-2015), the VAT gap for the EU
amounted to approximately EUR 152 billion, or 12.8% of potential
budget revenues from this tax (VAT Total Tax Liability — VTTL). In
Poland these values amounted to PLN 41 billion and 24.7%,
respectively.

The study presents the legal structure of VAT fraud, the financial scale
of this phenomenon and the remedial actions that Poland has been
taking for over 10 years, including tightening criminal liability for
issuing and utilizing false invoices.

Employing doctrinal and statistical methods, the study aims to compare
the scale of VAT fraud in Poland with the European Union (EU)
average. Research indicates that prior to 2016, legislative loopholes and
inefficient tax administration resulted in a VAT fraud level in Poland
significantly exceeding the EU average. Conversely, since 2016,
enhanced legislation and improved tax authorities have reduced VAT
fraud below the EU average, with the digitization of tax settlements
playing a crucial role.

Keywords: VAT, VAT refund, VAT fraud, VAT gap, carousel
scheme/MTIC

1. Introduction

Value-added tax (VAT) is the most popular type of turnover tax worldwide
and, in most countries, the most important source of state budget revenue. However,
VAT fraud poses a significant threat to public finances. Particular risks arise from
the harmonized VAT system within the European Union (EU). As a rule, counter-
fraud measures are not taken at the EU level but remain the responsibility of
individual Member States (a few exceptions are discussed further). Consequently,
legislative amendments aimed at tightening VAT compliance have been introduced
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in Poland in parallel with—yet independently from—measures adopted by other EU
Member States.

The study presents the legal structure of VAT fraud, the financial scale of this
phenomenon, and the remedial actions implemented by Poland over the past decade,
including stricter criminal liability for issuing and utilizing false invoices. The aim
of this research is to compare the scale of VAT fraud in Poland with the EU average.

The study employs the following methods: doctrinal legal research and
statistical analysis. Using this methodology, | investigate the thesis that, prior to
2015, legislative loopholes and inefficient tax administration resulted in VAT fraud
in Poland significantly exceeding the EU average. Conversely, since 2016, enhanced
legislation and more efficient tax authorities have reduced VAT fraud below the EU
average, with the digitization of tax settlements playing a crucial role.

The conceptual framework and methodologies for estimating the tax gap are
elaborated inter alia by Gemmell and Hasseldine (2012), Hamilton (2015), Mazur
and Plumley (2007), Raczkowski (2015), Toder (2007), and Yotov (2025).
Furthermore, the VAT gap methodology is discussed by various scholars in English
(e.g., Agha & Haughton, 1996; Artlova et al., 2020; Keen, 2013; Zidkova, 2014;
Zidkova & Pavel, 2016) and in Polish (e.g., Adamczyk & Czyz, 2015; Bitner, 2023).

The mechanisms of VAT fraud, as well as the measures adopted to counter
them, are thoroughly documented in academic literature (in English: Ainsworth,
2009; Andrew & Baer, 2023; Aronowitz et al., 1996; Borselli, 2011; De La Feria,
2018, 2020; De La Feria & Schoeman, 2019; Frunza, 2013, 2019; Gajewski, 2024;
Griffioen & Hel-van Dijk, 2016; Hel-van Dijk & Griffioen, 2025; Johnson &
Magnusson, 2003; Keen & Smith, 2007; Lamensch & Ceci, 2018; Podlipnik, 2012;
in Polish: Betdzikowski, 2018, 2023; Brzezinski et al., 2018; Dominik, 2006; Gut,
2011; Matecka-Ziembinska, 2023; Ozo6g, 2017; Oz6g & Rudowski, 2020; Pabianski
& Sliz, 2007; Sarnowski & Selera, 2025; Tratkiewicz, 2016)™. The information from
international organizations and national tax administrations is also useful (e.g. EC,
2018). In Poland, the latter takes the form of so-called warning letters (Pol. listy
ostrzegawcze), intended to protect honest entrepreneurs from becoming entangled in
a so-called carousel scheme (which are regularly publicized in the daily press and on
the tax administration’s website).

The cited studies emphasize the dependence of the scale of VAT fraud on the
quality of legislation and the efficiency of the administration. Nevertheless, without
negating this regularity, economic studies draw attention to the relationship between
the VAT gap and the business cycle (concerning Poland: Dudek et al., 2026;
Konopczak, 2022). This factor is objective in nature and, to some extent, separates
VAT gap data from the quality of tax legislation and the efficiency of tax authorities.

The statistical data were sourced from the European Commission (EC) and
the Polish Ministry of Finance (MF), with further details provided below.
Additionally, relevant independent studies and reports from the Supreme Audit

L1 also refer to my earlier studies (in Polish): Radzikowski (2011, 2014, 2015a, 2015b,
20164, 2016b, 2016c, 2016d, 2018a, 2018b, 2018c, 2019a, and 2025).
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Office (Pol. Najwyzsza Izba Kontroli — NIK)—the state audit body—are cited (see
details below).

Academic discourse has long underscored the imperative of digitalizing VAT
compliance and ensuring the automated transfer of data from businesses to tax
administrations, thereby enabling real-time VAT collection (Ainsworth, 2010, 2011;
Ainsworth & Madzharova, 2012; Hesami et al., 2024). These observations were
endorsed by expert panels (e.g. PwC, 2010). While individual EU Member States
initiated the deployment of digital VAT compliance instruments in the early 2010s, a
unified EU-wide approach was delayed. The EU formally adopted the VAT in the
Digital Age (ViDA) legislative package in 2025, laying the groundwork for a
digitized reporting framework with the core measures projected to phase in between
2030 and 2035.

Since substantive criminal law has not been harmonized at the EU level, the
provisions governing criminal liability for the issuance and use of false invoices
remain specific to each Member State. For a detailed analysis of this issue, | rely on
Polish academic literature and case law (e.g., Bartosiewicz, 2005; Duzy, 2011, 2013;
Gorniok, 1997, 2000; Kanarek, 2024; Kardas, 2006, 2007, 2008; Korczynski, 2017;
Koztowski, 1998; Mozgawa, 1999; Oczkowski, 2009; Oczkowski & Zgolinski,
2020; Ortowska, 2004; Pawelec, 2020; Pilarczyk, 2017; Stolarczyk, 2010; Wilk,
2009, 2011; Zgolinski, 2012)2. By way of illustration, the criminal and
administrative sanctions concerning invoice forgery and VAT fraud across various
EU Member States are outlined by Di Nicola et al. (2025).

2. Specifics of VAT Fraud

Similarly to other turnover taxes, VAT is inherently embedded in transaction
prices. Consequently, the economic burden is shifted onto buyers, who finance the
tax until it is recovered through subsequent transactions and, ultimately, borne by
the final consumer. While this mechanizm, wchich is applicable to all rutnover
taxes, renders the tax theoretically neutral for entrepreneurs, VAT uniquely allows
businesses to offset the tax burden incurred at earlier stages of the supply chain.

The VAT settlement process involves deducting input tax from output tax on
sales. At each stage of business activity, the excess of output tax over input tax is
remitted to the state budget. Conversely, when input tax exceeds output tax, the
surplus can be carried forward to subsequent settlement periods or claimed as a
refund. By permitting these state disbursements rather than solely collecting
revenue, the VAT framework inherently creates opportunities for financial
exploitation through VAT refund fraud.

Unlike traditional tax evasion or avoidance—where the primary financial
incentive is the reduction of tax liabilities to zero—VAT refund fraud presents a

2 | also refer to my earlier studies (in Polish): Radzikowski (2016e, 2017, 2019b, 2020, and
2024).
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distinct mechanism. Fraudulent actors, relying on falsified documentation, can
continuously extract funds from the state budget. In such schemes, the magnitude of
the fraud is not restricted by the size of actual tax liabilities. Instead, it depends
solely on the intents of perpetrators and the scale of fabricated transactions reflected
in falsified paperwork.

The most egregious form of VAT fraud is obtaining a tax refund, which
transforms public law claims into private property that can be freely disposed of
(irrespective of the underlying tax settlement). Nevertheless, this refund is
consequential in nature, as it depends on the individual balance between output and
input tax for each VAT payer during a given settlement period. Consequently, even
without an actual refund, solely making unauthorized input tax deductions
constitutes a fraudulent benefit.

Transactions subject to a 0% VAT rate represent a primary vector for tax fraud.
In these arrangements, VAT payers do not charge output tax but deduct input tax,
resulting in full refunds from the state budget. This mechanism is standard in
international trade where, under the destination principle, tax levied in the exporting
country is refunded, and the tax liability is shifted to the importing country. While
extra-EU trade is monitored by customs authorities, intra-EU transactions—
classified as intra-Community supplies and acquisitions—operate within the
common market without physical border controls, making them vulnerable to
evasion. Additionally, the harmonized VAT framework applies to the cross-border
provision of services to foreign entrepreneurs (referred to as the export and import of
services, respectively) and, curently in limited cases, to the domestic Reverse
Charge Mechanism (RCM), both of which act as the functional equivalents of a 0%
rate.

Neither of the activities under consideration is subject to approval or
supervision by administrative bodies, and verifying them on a mass scale is
impossible. Consequently, tax assessments are based exclusively on the
documentation provided by VAT taxpayers.

3. Legal Structure of VAT Fraud

VAT fraud can be broadly categorized into two main typologies®. The first
encompasses tax evasion practices similar to those used for other taxes, while the
second relies on a VAT-specific mechanism—distinctive to this type of taxation—
which involves the deduction of tax from earlier stages of the supply chain. In both
cases, specific fraud schemes have emerged, exploiting different elements of the
VAT structure within the legal frameworks applicable to specific market segments.
Many of these schemes hold purely historical significance and are no longer
operational due to legislative amendments.

3 The case law of the CJEU establishes that the mere failure to remit correctly declared VAT
to the state budget does not constitute fraud, regardless of whether such omission is
intentional or unintentional (see Case C-574/15 Scialdone and Case C-227/21 HA.EN.).
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In the first category, the simplest form of fraud involves the seller receiving
VAT as part of the tax-inclusive sales price but failing to remit these funds to the
state budget. Alternatively, the seller may illegitimately offer taxable goods or
services at net values. These schemes exploit the concept of the "missing trader"
(MT). Such entities typically operate for a period not exceeding a single settlement
period (one month or one quarter), fail to file returns, and neglect to remit any tax to
the state budget, despite conducting actual economic activity to some extent.
Furthermore, MTs are registered using proxies or straw individuals employed for
evasion purposes—referred to colloquially in Polish as stupy (which literally
translates to "pillars").

In both scenarios, actual commercial transactions occur; however, the sellers
omit the sales from their records, fail to declare the output tax, and neglect their tax
liabilities. Nevertheless, they may still deduct input tax, potentially resulting in VAT
refunds if input credits exceed the output tax. This discrepancy typically arises when
supplies are procured within a standard tax regime, yet they are predominantly
executed net of tax. MTs acquire goods subject to the domestic RCM or intra-
Community acquisitions, as well as imported services. While MTs are required to
account for output tax on these transactions, they by definition fail to do so.
Consequently, when MTs resell these goods and services on the domestic market,
the tax burden is shifted to the subsequent buyer in the supply chain; the generated
profit stems from the evaded VAT rather than a legitimate sales margin. In fact,
MTs generally underprice honest competitors by selling at a business loss, with the
maximum discount being equivalent to the unremitted tax amount.

The second category of fraud is unique to VAT. Because of how the tax is
structured, it allows for sophisticated schemes that do not exist with other types of
taxes. Essentially, fraudsters deduct and claim refunds for input tax that has never
been remitted at earlier stages of the supply chain. These schemes do not require any
actual economic transactions; the fraudulent benefit is determined entirely by the tax
amount stated on invoices.

In the simplest scheme, an invoice is issued by a fictitious entity, no goods are
delivered and no service is provided, and the supposed buyer deducts input tax and
applies for a VAT refund. When this scheme is implemented on a larger scale, it
becomes relatively easy to detect, as it requires filing a VAT refund application,
which should trigger an audit by tax authorities (the higher the amount, the greater
the likelihood). However, the long-standing existence of this type of fraud
demonstrates that such audits have either not been carried out or have been executed
ineffectively, even for very large amounts.

The most serious threat is the large-scale activity of organized crime groups
that do not engage in actual economic activity, but merely simulate it and
impersonate legitimate VAT payers to exploit the VAT refund procedure (the
primary objective being a one-off financial gain: an undue VAT refund). Obtaining a
VAT refund requires an excess of input tax over output tax. This excess typically
arises from applying a 0% rate or its equivalents.
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In extreme cases, it is enough to show such transactions in a tax return based
on falsified invoices. Often, however, actual business activity is undertaken to
conceal the fraud and to secure financial benefits, i.e., payments for the supplied
goods, from contractors entangled in the carousel scheme (see details below).

These scams exploit the concept of Missing Trader Intra-Community Fraud
(MTIC), also known as carousel scheme. The carousel scheme circulates in trade
between different EU Member States. It is initiated with an unsettled intra-
Community acquisition of goods and concluded with an intra-Community supply of
goods taxed at a 0% rate. The mechanism involves trading goods through a structure
characterized by the following elements:

1. MTs acquire goods via intra-Community acquisitions at net prices, fail to
account for output tax on these transactions, and fail to declare and remit the
output tax collected from gross sales prices;

2. Brokers (BRs) perform intra-Community supply to Conduit Companies
(CCs) located in a different EU Member State, or sale on the domestic
market to buyers entangled in the carousel scheme (who are subsequesnty
exprected to perform intra-Community supply to CCs);

3. To conceal the structure, a series of Buffer Companies (BCs) are inserted
between these two key links, successively invoicing the goods.

MTs, BCs, BRs, and CCs are typically registered using strawmen. While BCs
file tax returns and complete all legal formalities, they remit no tax liability to the
state budget. This occurs because they operate without a sales margin; consequently,
their input and output tax amounts are balanced, resulting in a tax liability of zero.

There are two primary methods of obtaining fraudulent benefits:
1. BRsclaim VAT refunds from the state budget, or
2. BRs sell goods to buyers entangled in a carousel scheme at tax-inclusive
prices.

In both scenarios, none of the involved entities (BRs, BCs, or MTs) remit tax
to the state budget, regardless of whether it constitutes the VAT claimed as a refund
or the VAT collected from these buyers. In the latter scenario, the fraudsters' profit
effectively functions as unremitted tax rather than a traditional sales margin. In fact,
scammers typically resell goods at a business loss, with a maximum discount equal
to the tax amount, to consistently undercut honest competitors.

The first scenario operates entirely within a closed fraud network, whereas the
second requires the participation of external parties. Consequently, while the former
may involve invoicing fictitious supplies and services (specifically, the export and
import of services), the latter necessitates the circulation of actual goods; otherwise,
buyers entangled in carousel schemes will withhold payment. Nonetheless, any trade
in these items lacks economic substance, serving merely to conceal the fraud and to
convey values equivalent to the invoiced tax amounts. Furthermore, in the first case,
co-conspirators (specifically BCs) claim VAT refunds. In the second case, these
claims are filed by buyers who perform intra-Community supplies to CCs (allowing
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fraudsters to repurchase the goods at net prices and initiate a new cycle in different
EU Member States).

Nevertheless, such buyers risk having their input tax deductions disallowed by
tax authorities and being denied the 0% VAT rate. Although protected by the
CJEU’s good faith jurisprudence, in practical terms, national tax authorities and
administrative courts rarely apply this principle*. In the Polish context, these
institutions deem such buyers to be—or assert that they should be—aware of their
involvement in the tax fraud, even if they do not derive any financial benefit from it.
Furthermore, the authorities invariably find that these entities fail to exercise due
diligence, which inherently requires the verification of counterparties and the terms
of transactions®.

4. Financial Scale of VAT Fraud

By the mid-2010s, the scale of VAT fraud had escalated to a level that
threatened the economic security of numerous EU Member States. In Poland, these
illicit schemes initially targeted the liquid fuel sector before gradually proliferating
into other market segments.

With Polish GDP constantly growing, inflation-adjusted state budget revenues
from VAT have fallen. In 2009, 2012, and 2013, even nominal budget revenues
from VAT decreased, while the slight increase in 2011 was due to a rise in the basic
tax rate and the fact that it covered a number of goods previously exempted or
subject to preferential tax rates. The ratio of state budget revenues from VAT to
GDP systematically decreased between 2008 and 2015. In 2007, it exceeded 8%, but
in the following years it declined, reaching its lowest level of 6.8% in 2013 and
2015. While gross VAT revenues maintained a stable or slightly increasing trend,
dynamic growth in VAT refunds weighed on net budget revenues, as the latter
constitute the difference between gross revenues and refunds. In the pre-accession
period (prior to April 30, 2004), the share of VAT refunds remained below 35% of
gross revenues, whereas after 2013 it exceeded 40%, peaking at 41.5% in 2015.

4 See, e.g., Joint C-354/03, C-355/03 and C-484/03 Optigen, Fulcrum and Bond Housg;
Joint C-439/04 and C-440/04 Axel Kittel and Recolta Recycling; Joint C-80/11 and C—
142/11 Mahagében and David; C-409/04 Teleos; C-146/05 Coliée; C-285/09 R.; C-430/09
Euro Tyre Holding; C-587/10 VSTR; C-324/11 Téth; C-273/11 Mecsek-Gabona; C-285/11
Bonik; C-642/11 Stroy trans; C-643/11 LVK-56; C-563/11 Forvards V; C-78/12 Evita-K;
C-444/12 Hardimpex, C-33/13 Jagietto; C-18/13 Maks Pen; C-492/13 Traum; and C-
277/14 Stehcemp.

> See, e.g., judgments of the Supreme Administrative Court [Pol. Naczelny Sqd
Administracyjny — NSA] delivered on: March 24, 2009, ref. no | FSK 63/08; June 22, 2010,
ref. no | FSK 584/09; April 15, 2011, ref. no | FSK 821/10; February 21, 2012, ref. no | FSK
616/11; January 23, 2013, ref. no | FSK 1595/11; January 14, 2014, ref. no | FSK 116/13;
April 8, 2015, ref. no | FSK 593/14; October 5, 2017, ref. no | FSK 201/16; April 20, 2018,
ref. no | FSK 1247/16; and March 7, 2019, ref. no | FSK 540/17.
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Data on state budget revenues from VAT are presented in Table 1.

Table 1. VAT gross revenues, VAT refunds and VAT net revenues in relation to
GDP of Poland for the years 2007-2015

Year VAT gross VAT refunds (M | VAT netrevenues | Ratio of
revenues (M PLN) PLN) (M PLN) VAT
revenues
to GDP
2007 145 250 48 900 96 350 8.25%
2008 158 670 56 887 101 783 7.9%
2009 154 448 54 993 99 455 7.2%
2010 165 400 57 520 107 880 7.5%
2011 189 961 69 129 120 832 7.7%
2012 195 329 75 328 120 001 7.4%
2013 192 566 79 154 113412 6.8%
2014 210 522 86 260 124 262 7.2%
2015 210 684 87 563 123121 6.8%
Source: MF,

https://www.mazowieckie.kas.gov.pl/c/document_library/get file?uuid=a7a2910c-
bd4a-4ea7-a644-33¢397117d72&groupld=3554560 (access February 22, 2024).

Statistics and econimics develop the concept of the VAT gap, which is
essentially the difference between potential and actual state budget revenues from
this tax. There is no uniform and universally accepted method for calculating the
VAT gap. Estimates of the VAT gap in the EU, including Poland, are developed on
behalf of the EC using the top-down method. These estimates were initially prepared
by Reckon (2009) for the years 2000-2006 and subsequently updated and expanded
in a series of reports by the Centre for Social and Economic Research (CASE) (see
Table 2). These estimates are subject to continuous retroactive adjustments due to
updates in historical GDP data and Eurostat's revisions to national accounts.

The MF also estimates the VAT gap using a top-down approach. However, it
relies on more aggregated data than the EC, which accelerates the calculation
process but results in a larger margin of error®. While the MF estimates reflect the
general trends of the EC estimates, they consistently report lower values.

Initial estimates indicated that the VAT gap peaked in 2015; however,
subsequent data revisions shifted this peak to the 2012-2013 period.
Notwithstanding these adjustments, in 2015, the aggregate VAT gap across the EU
amounted to approximately EUR 152 billion, representing 12.8% of the VAT Total
Tax Liability (VTTL). In the case of Poland, the corresponding figures were PLN 41
billion and 24.7%, respectively, reflecting a broader trend wherein Poland

& The MF methodology is described by Mazur et al. (2019) and by Konopczak (2020).
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consistently recorded a significantly higher VAT gap than the EU average
throughout the 2009-2015 period. In 2015, the VAT gap increased to almost 2.5%
of Polish GDP, contrasted with initial projections of approximately 3%.

Furthermore, the VAT gap in Poland expanded at a faster rate than the gaps
recorded in other tax categories. While the VAT gap's proportion of the total tax gap
aligned with the contribution of VAT to total tax receipts up until 2010, a distinct
divergence emerged after 2011. Thereafter, the former metric remained
approximately 10 percentage points higher than the latter, accounting for over 55%
of the overall tax gap compared to a 45% weight within total tax collections
(Kotlinska 2018).

Data on the VAT gap for the years 2009-2015 are presented in Table 2.

Table 2. The VAT Gap: A Comparative Analysis for Poland and the EU (2009—
2015)

VAT gap in Poland EU VAT gap

Lear bPiILioNn % GDP | % VTTL bEllLIJCIJ:\; % GDP | % VTTL
2009 31.5 2.3% 23.3% 165.0 1.4% 16.5%
2010 28.5 2.0% 20.6% 160.0 1.3% 15.5%
2011 32.3 2.1% 20.8% 163.0 1.3% 16.0%
2012 43.1 2.6% 26.6% 159.0 1.2% 15.0%
2013 42.0 2.6% 27.1% 162.0 1.2% 14.5%
2014 39.7 2.3% 24.4% 159.5 1.1% 14.1%
2015 41.2 2.4% 24.7% 151.5 1.0% 12.8%
Sources:

EC & CASE (2009); EC & CASE (2013); EC & CASE (2014); EC & CASE (2015);
EC & CASE (2016); EC & CASE (2017).
Notes:

1. Depending on the case, the report for year N relates to data from year N-1
or N-2.

2. VAT gap indicators, expressed as a percentage of GDP, represent the
author's own calculations based on a comparison of the numerator (the VAT
gap amount) and the denominator (the GDP value according to the Eurostat
database).
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5. Measures Implemented by Polish Authorities: The Process of VAT
Tightening (Pol. uszczelnianie VAT)

5.1. Prior to 2016

Prior to 2016, Polish authorities failed to implement measures that proved
effective in combating VAT fraud. Furthermore, several legislative amendments
inadvertently facilitated such fraud. This primarily concerned the implementation of
guarterly settlements (introduced on January 1, 2009) and the domestic RCM
(gradually rolled out from April 1, 2011), thereby creating loopholes for fraudulent
activities. Specifically, quarterly settlements extended the period during which
fraudsters could operate without the risk of tax audits to four months, whereas the
domestic RCM resulted in a practical 0% tax rate. Consequently, the fabrication of
intra-Community transactions was rendered unnecessary. Although RCM suppresses
carousel fraud within its target market segment by eliminating the buyer's input
VAT deduction, it nevertheless displaces fraudulent activities to other areas (the so-
called domino effect).

The efficacy of joint and several liability (JSL), imposed on purchasers for
sellers' outstanding tax liabilities as of October 1, 2013, remained highly
guestionable. Because the exemption of purchasers depended on a relatively low
guarantee deposit submitted by sellers (initially set at PLN 200,000), the mechanism
was easily circumvented by non-compliant entities. Paradoxically, this distortion
created incentives for illicit transactions and undermined fair competition.

51.  Since 2016
Since 2016, numerous amendments to the tax law have been introduced,
proving effective in combating VAT fraud. These legislative changes were
accompanied by an extensive information campaign conducted by the tax
administration. The most significant measures, presented in chronological order,
include:

1. The introduction of the Standard Audit File for Tax (SAF-T; Pol. Jednolity
Plik Kontrolny — JPK) and the obligation to maintain accounting books and
to file VAT returns in electronic form only (gradually as of July 1, 2016);

2. The implementation of the so-called fuel package designed to enhance VAT
compliance within the liquid fuels market (effective as of August 1, 2016);

3. The reduction of the cash payment threshold in B2B transactions to PLN
15,000 (effective as of January 1, 2017);

4. The restriction of quarterly VAT settlements (limiting their availability
exclusively to so-called small VAT taxpayers) combined with simplified
procedures for deregistering non-compliant VAT entities (effective as of
January 1, 2017)8;

" However, it proved to be partially incompatible with EU law (CJEU, Case C-855/19 G.).

8 However, these amendments were accompanied by a further extension of RCM and
purchasers' JSL—measures that failed to effectively combat VAT fraud.
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10.

11.

12.

13.

14.

15.

16.

17.

The implementation of the so-called SENT package, which supplemented
the aforementioned fuel package (effective as of April 18, 2017);

The introduction of the ICT System of the Clearing House (Pol. System
Teleinformatyczny lzby Rozliczeniowej — STIR) (effective as of January 13,
2018);

The implementation of provisions enabling the refusal of registration or the
removal of entities from the VAT register upon suspicion of utilizing the
banking system for VAT fraud, alongside the public disclosure of such data
via the so-called blacklist of VAT taxpayers (effective as of January 13,
2018);

The introduction of the voluntary Split Payment Mechanism (SPM)
(effective as of July 1, 2018);

The publication of the VAT register and taxpayers’ bank accounts (the so-
called white list of VAT taxpayers) (effective as of September 1, 2019),
combined with the exclusion of expenditures from tax-deductible costs for
income tax purposes and holding purchasers subject to JSL for sellers’ tax
arrears in the event of payments bypassing bank accounts indicated on the
white list (effective as of January 1, 2020);

The introduction of the mandatory SPM applicable to goods and services
listed in Annex 15 to the VAT Act for payments exceeding PLN 15,000, in
place of the domestic RCM (effective as of November 1, 2019);

The introduction of online cash registers (gradually as of January 1, 2020);
The restriction on issuing invoices for consumer sales originally
documented with cash register receipts (effective as of January 1, 2020);
The replacement of VAT returns with extended JPK_VAT information,
which is submitted only electronically (effective as of October 1, 2020);

The implementation of the so called e-commerce package designed to
enhance VAT compliance on online consumer sales (effective as of July 1,
2021)%;

The implementation of electronic TAX FREE documentation (effective as
of January 1, 2022);

The imposition of an obligation on banks and other financial institutions to
report cross-border payments (effective as of January 1, 2024);

The implementation of so-called structured invoices (Pol. faktury
ustrukturyzowane) under supervision of the tax administration (Pol. Krajowy
System e-Faktur — KSeF): voluntary since January 1, 2022, and mandatory
since February 1, 2026 (gradually).

Supplementing the aforementioned amendments, numerous legislative
changes have been implemented to combat tax non-compliance and aggressive tax

% The transposution of a series of EU directives that operationalize the Digital Single Market
(DSM) Strategy for Europe.
10 The transpposition of the EU CESOP directive.
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planning. These notably include the statutory codification of the abuse of law
principle in VAT, effective since July 15, 2016, alongside the reintroduction of the
additional tax liability—the so-called VAT penalty (Pol. sankcja VAT)—on January
1, 2017*%. Nonetheless, these measures may inadvertently burden legitimate
businesses possessing tangible economic resources, while remaining predominantly
ineffective against large-scale organized economic crime.

Organizational restructuring within the MF also played a critical role. This led
to the establishment of an integrated and digitized fiscal administration, the National
Revenue Administration (Pol. Krajowa Administracja Skarbowa — KAS). Effective
March 1, 2017, this new entity consolidated previously disparate departments: tax
collection, customs administration, and fiscal control.

In addition, criminal penalties governing the issuance and utilization of false
invoices have been significantly strengthened, as elaborated in the subsequent
section.

6. Criminal Liability for Issuing and Utilizing False Invoices

Criminal sanctions should be conceptualized as a subsidiary method of VAT
tightening, primarily serving a preventive function. Recent legislative developments
and judicial practices have markedly tightened criminal liability for issuing and
utilizing false invoices. However, this punitive trend fails to directly affect the
organizers and primary beneficiaries of VAT fraud, who typically operate from
jurisdictions beyond the reach of the Polish judical system. Consequently, its impact
is limited to entities entangled in a carousel scheme and intermediary proxies—the
so-called strawmen—thereby compelling greater prudence among legitimate market
participants.

A specific feature of Polish criminal law is the systematic separation of fiscal
penal law (Pol. prawo karne skarbowe), which criminalizes and penalizes tax
crimes, including tax evasion. Although it falls within the broadly defined field of
criminal law, fiscal penal law differs from mainstream criminal law (Pol.
powszechne prawo karne) in terms of the basis of liability, the types and severity of
penalties, and the procedural framework. It is regulated by the independent Fiscal
Penal Code and, as a general rule, the standard Penal Code does not apply, save for
specific, explicitly named provisions of a subsidiary nature. Furthermore, fiscal
penal law is generally more lenient than general criminal law and aligns more
closely with a regime of administrative sanctions.

The status of fiscal penal law and the features that distinguish it from both
general criminal law and the system of administrative sanctions are the subject of
lively discussion in Polish legal literature (see also Radzikowski, 2024, for a detailed
discussion).

111t had been abolished as of December 1, 2008.
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Fiscal penal law complements standard tax proceedings and applies to
ordinary taxpayers for errors in tax settlements or tax evasion. However, it is unable
to cope with organized economic crime involving large-scale VAT fraud. Only
criminal proceedings offer a chance for successfully combating VAT fraud. On the
one hand, the specific nature of VAT settlement, and on the other, the characteristics
of organized economic crime, render VAT fraud closer to property or financial
fraud—subject to general criminal law provisions—than to tax evasion, which is
governed by fiscal penal law. VAT fraud entails the misappropriation of public
funds under the guise of tax settlement. Consequently, this practice not only harms
the state budget but also affects entities entangled in carousel schemes, whose input
tax deductions or applications of the 0% rate are challenged by tax authorities.

Against this background, judicial practice has gradually permitted the
application of general criminal law provisions to VAT fraud and invoice forgery,
without, however, definitively departing from the traditional application of fiscal
penal law??,

Since March 1, 2017, invoice-related offenses have been explicitly codified in
the Penal Code. Falsifying invoices is punishable by up to 25 years in prison, a
penalty on par with that of murder. Serving primarily a deterrent function, this
severe sanction has yet to be imposed in judicial practice, and its future application
remains all but certain to never occur.

The amendment in question confirms that the Penal Code applies only
partially, restricting its scope strictly to invoice forgery, as opposed to VAT fraud.
Moreover, it does not preclude the application of the Fiscal Penal Code to invoice
forgery, following the tightening of its respective provisions on 1 January 2017.
Consequently, distinguishing between the Penal Code and the Fiscal Penal Code
with respect to both invoice forgery and VAT fraud presents considerable
difficulties and remains the subject of doctrinal disputes (as outlined in my previous
publications: Radzikowski, 2016e, 2017, 2019b, and 2020).

The most important postulate posed in the discussion outlined above seems to
be the distinction between organized economic crime, which engages in large-scale
VAT fraud, and typical tax evasion. In the former case, general criminal law should
be applied, while in the latter case, fiscal penal law should prevail—or this branch of
law could even be abolished and replaced with a system of administrative sanctions
(Radzikowski, 2024).

12 See, e.g., judgments of the Supreme Court [Pol. Sgd Najwyzszy — SN] delivered on:
October 3, 2001, ref. no. V KKN 249/01; September 30, 2003, ref. nos. | KZP 16/03 and |
KZP 22/03; December 1, 2003, ref. no. 11l KKN 184/01; January 20, 2004, ref. no. IV KK
183/03; November 23, 2006, ref. no. IV KK 321/06; March 9, 2007, ref. no. Il KK 259/06;
July 12, 2007, ref. no. IV KK 171/07; August 12, 2008, ref. no. V KK 76/08; March 21,
20009, ref. no. V KK 108/08; October 22, 2009, ref. no. IV KK 433/08; August 10, 2011, ref.
no. Il KK 45/11; January 24, 2013, ref. no. | KZP 19/12; July 10, 2013, ref. no. 1l KK
20/13; February 25, 2014, ref. no. IV KK 426/13; August 6, 2014, ref. no. V KK 124/14;
March 5, 2015, ref. no. 111 KK 407/14; and March 31, 2015, ref. no. | KZP 28/14.
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7. Financial Impact of VAT Tightening
In the view of the MF, VAT tightening has significantly impeded, if not
entirely prevented, large-scale VAT fraud®®. This success is supported by statistical
evidence.

Data concerning the VAT gap from 2016 to 2025 are detailed in Table 3.

Table 3. VAT gap: comparative for Poland and the EU for 2016-2025

VAT gap in Poland EU VAT gap

vear bpi:}z)\ln % GDP | % VTTL bEllLljcl)T] % GDP | % VTTL
2016 | 32.9 1.8% | 20.0% 140.0 1.0% 12.1%
2017 | 225 11% | 13.7% 12555 0.9% 10.6%
2018 | 187 0.9% | 10.7% 117.1 0.8% 9.6%
2019 21.1 0.9% 11.1% 123.0 0.8% 9.9%
2020 18.5 0.8% 9.3% 99.0 0.7% 8.4%
2021 6.8 0.3% 3.1% 74.0 0.5% 5.0%
2022 16.6 0.5% 7.3% 100.8 0.6% 7.9%
2023 47.0 1.4% 16.0% 128.0 0.8% 9.5%
2024 355 0.6% 10.9% 124.0 0.7% 8.9%
2025 gitﬁng\t/lez) 0.6% 28?::1/:&(:(\9/;'): Beaiable | maiiable | muaible
Sources:

EC & CASE (2018); EC & CASE (2019); EC & CASE (2020); E &, CASE (2021);
EC & CASE (2022); EC & CASE (2023); EC & CASE & Oxford Economics &
Syntesia (2024); EC & Syntesia & CASE (2025).
Notes:
1. Depending on the case, the report for year N relates to data from year N-1
or N-2.

13 Cf. speech in the Polish Parliament on March 15, 2019 by the Undersecretary of State at
the MF:
https://www.sejm.gov.pl/Sejm8.nsf/wypowiedz.xsp?posiedzenie=78&dzien=3&wyp=150&s
ymbol=INFO_WYP
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2. VAT gap indicators, expressed as a percentage of GDP, represent the
author's own calculations based on a comparison of the numerator (the VAT
gap amount) and the denominator (the GDP value according to the Eurostat
database).

3. Since EC data for 2025 are not yet available, MF estimates are presented
instead. However, these figures are consistently lower than those of the EC
(see details above).

Statistical data for the 20162021 period appear highly favorable for both
Poland and the EU. The VAT gap steadily decreased in Poland, falling below the
EU average. While it stood at 20.0% of VTTL in Poland in 2016, it declined
consistently to 3.1% of VTTL by 2021. The EU average also decreased
significantly, particularly in 2021, falling to 5% of the VTTL. Concurrently, the
share of VAT refunds in Poland's gross budget revenues from this tax declined
sharply to approximately 35% (Informacja, 2019).

Nevertheless, the VAT gap experienced a sharp and unexpected increase in
2022-2023, reaching 16% of the VTTL in Poland and averaging 9.5% across the
EU. Since 2024, the VAT gap has resumed a downward trend, although reliable data
for 2025 remain unavailable.

8. Conclusions

VAT fraud is inherent to the very nature of VAT settlements and is therefore
extremely difficult to eliminate. This phenomenon exploits a fundamental structural
feature of the tax—namely, the right to deduct input tax, which in principle cannot
be restricted. Although such fraud has been present since the introduction of the tax
(specifically in Poland since 1993), by the mid-2010s, its scale exceeded even the
most pessimistic forecasts. This escalation was mainly due to the specific nature of
settlements under the EU-harmonized VAT system and excessive reliance on
taxpayers' integrity.

Both in Poland and across the EU, the VAT gap expanded and remained at an
elevated level until 2015; however, from 2016 onwards, it began to decrease
systematically, with the exception of a sharp and unanticipated increase during the
2022-2023 period. Poland proved to be more vulnerable to VAT fraud than the EU
average. The VAT gap grew faster, reaching larger proportions; however, VAT
tightening proved more efficient and the VAT gap decreased more rapidly in the
late-2010s than the EU average. The same pattern is observed in the case of the
increase in the VAT gap in 2022-2023 and its subsequent decline since 2024: in
Poland it has grown and it has fallen faster than the EU average.

Beaing in mind that the VAT gap depends on both the business cycle (namely,
during periods of economic growth, the VAT gap decreases, while during
recessions, it increases) and the quality of tax legislation alongside the efficiency of
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tax administration, Poland's steady economic growth rate has consistently exceeded
the EU average. This indicates that Poland’s economy is stable, and that variations
in the VAT gap are primarily driven by the quality of tax legislation and the
efficiency of tax administration. Although these administrative and legislative
factors performed below the EU average until 2015, they have significantly
surpassed it since 2016.

Poland has emerged as one of the leaders in the digital transformation of VAT
reporting, implementing instruments envisaged in the EU's ViDA package well
ahead of schedule. However, empirical data suggest that further digitalization of
VAT compliance does not yield proportional improvements in VAT collection but
has reached a point of diminishing returns.

Providing an unequivocal interpretation of the latest data presents a major
challenge. None of the conventional factors affecting the VAT gap—namely, the
business cycle, legislative quality, and the efficiency of the tax administration—
account for the sharp surge observed in 2022-2023, which outstripped the EU
average. Conversely, the significant decline that began in 2024, also exceeding the
EU average, remains similarly unexplained. This period was characterized by
relative legislative stability. Furthermore, the economic contraction associated with
the COVID-19 pandemic proved substantially milder in Poland than the EU average.
In light of these two factors, conventional macroeconomic models predicted no
significant fluctuations in the VAT gap; however, empirical data reveal a
fundamentally different. Consequently, there is a mounting risk that fraudulent
actors have developed novel mechanisms that have yet to be accurately detected.
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